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Territorial Scope of the Montenegrin
Competition Law

Article 2 of the Montenegrin Law
on the Protection of Competition
limits the law’s application to acts
undertaken within the territory of
Montenegro and acts undertaken
outside of Montenegro which
have as their object or effect the
distortion of competition in
Montenegtro. In practice, howev-
er, the Law on the Protection of
Competition (the “Law™) seems sometimes to be applied be-
yond its territorial scope.

Maybe the best example of this is the merger control regime. It
appears that transactions that have no obvious and immediate
ties to Montenegro — typically called foreign-to-foreign transactions
—are still reviewed and cleared by the Montenegtin Commission
for Protection of Competition (the “Commission”). In other
words, the Commission appatently accepts jurisdiction in such
cases, even though it seems unlikely that the subject transaction
would have any effect in Montenegto.

The teason for this could lie in the jurisdictional thresholds of
the Montenegrin merger control regime set out in article 50 of
the Law. The thresholds are set very low and structured in a way
that allows situations in which only one party to the concen-
tration can exceed them. This leads to the absurd situation in
which, judging based only on jutisdictional thresholds, an un-
dertaking with any Montenegtin turnover above EUR 1 million
has to notify the Commission in Montenegto of each and every
transaction in the world (for example, a transaction resulting
in control of a company located and exclusively operating in
Cambodia).
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Yet, it is doubtful that this was the legislator’s aim when it draft-
ed the Law and established the Montenegrin merger control
regime. In other words, it is unlikely the ex ante review of for-

eign-to-foreign transactions was necessary for the protection of
competition in Montenegro.

One explana-
tion is that the legislator

possible

was being ovetly cautious.
Another is that it was un-
aware of the volume of
transactions that would be
caught under the jurisdic-
tional thresholds. Neither
explanation seems likely,
not just because of glob-
ally accepted principles in
competition law and merg-
er control, but also because
of the wording of the Law
and the interplay between
the provisions on the terri-
torial scope of the Law and its jurisdictional thresholds.

One of the most commonly accepted competition law princi-
ples — especially in EU competition law and the national compe-
tition laws of many EU member states — is the domestic effects
doctrine. According to this principle, domestic competition law
may only be applied to acts carried out by (foreign) entities un-
dertaken abroad if the acts have effects in the domestic territo-
ry. Only in such extratertitotial situations is the application of
domestic law propottionate and permissible. The wording of
Article 2 of the Law, Territotial Scope, resembles the domestic
effects doctrine, at least on paper.

Nevertheless, as one of the guiding principles of the Law, the
territorial scope of the Law should be interpreted as prevailing.
Jurisdictional thresholds are typically set to limit the scope of
the merger control to important transactions only — Ze., a trans-
action large enough to potentially affect competition. However,
this particular purpose of the jurisdictional thresholds cannot
override the basic principle of the tertitorial scope of the Law
itself.

For these reasons, it appears that the Law should not be applica-
ble to typical foreign-to-foreign transactions. The same should
also hold true for agreements — for example those concerning
the export of goods outside of Montenegro —as long as they do
not contain restrictions that could affect competition in Mon-
tenegto.



