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Press release

Vienna, 27 May 2010
CMS: European M&A Market Stabilises Again after Lehman Crash
The European M&A market has stabilised again - this is the core finding of the CMS European M&A Study 2010 recently published by the CMS alliance, of which the Vienna-based international law firm CMS Reich-Rohrwig Hainz is a member. This M&A survey is the first to look at the way the Lehman insolvency and the subprime crisis have affected legal contracts in M&A transactions. The study is a follow-up of the first Europe-wide CMS M&A Survey 2009, which was received with great interest.
For the CMS European M&A Study 2010, CMS transaction experts evaluated more than 750 M&A deals concluded between 2007 and 2009 in which CMS firms acted as advisors, and categorised and analysed all relevant contract clauses. The results document the behaviour of strategic sellers and buyers as well as financial investors in view of the frequency of given contract conditions; moreover, they permit us to make a prognosis. “Our data show clearly how after an extreme shift from a sellers’ to a buyers’ market, a kind of balance in the M&A market was again achieved in the recent past,” explains Peter Huber, partner at CMS Reich-Rohrwig Hainz and head of the international transactions team of the law firm. The survey moreover shows a trend towards fixed purchasing prices, fewer non-competition clauses and shorter guarantee periods.
Tough Negotiations on Conditions after Closing

The survey also shows that negotiations between seller and buyer on decisive contract clauses have become fiercer since the Lehman insolvency. This concerns for instance conditions that have to occur in order for an acquisition of a company to take effect. Frequently, this requires individual and innovative solutions in contracts. A related development is the increased use of Material Adverse Change, or MAC, clauses in 2009 compared to the previous year. MAC clauses permit the buyer to rescind a purchase contract if the company to be acquired considerably loses value or is at risk of doing so because contractually specified events occur between the date the contract is signed and the date it takes effect.
Price Adjustment Clauses Declining In Number but Gaining In Complexity

The study offers another surprise: after the Lehman insolvency, the frequency of price adjustment clauses declined from 61 percent (2008) to 48 percent (2009). This is due to the fact that the general economic situation has influenced transactions in a way that contract parties tend to bypass price adjustment clauses and instead agree on a lower fixed price acceptable for both sides from the start. However, where price adjustment mechanisms were used, they were generally more complex than in the past. This is also reflected in the increased use of purchase price adjustments relating to working capital and the conclusion of earn-out clauses, which make positive future development of a company a prerequisite for positive price adjustments.
“The study shows that today’s buyers calculate risks more cautiously and in doing so rely on their own due diligence procedures. For 2010, we expect the market to further stabilise. Financially sound strategic investors will keep their competitive edge,” Peter Huber comments. The trends and data presented in the survey show considerable regional variation. The general stabilisation to be expected could therefore be delayed in some regions.
Pronounced regional differences can also be found in the use of arbitration clauses. In contrast to an overall European average of 40 percent, arbitration proceedings are clearly the favoured method for conflict resolution in Central and Eastern Europe at 80 percent and also in Southern Europe at 71 percent.
Methodology of the Survey

The CMS European M&A Survey 2010 is based on a thorough analysis of 763 transactions concluded between 1 January 2007 and 31 December 2009 which involved not listed companies as targets and private and public companies in Europe as sellers/buyers. Over 250 transactions took place in 2009. The data used in the survey are not publicly available but were derived from transactions negotiated in camera in which CMS acted as an advisor to either the buyer or the seller. Comparable data from the USA were taken from the American Bar Association’s “Private Target Mergers & Acquisitions Deal Points Study 2009“, which refers to transactions concluded in 2008.
The study investigated four European regions:

· Benelux (Belgium and the Netherlands)

· Central and Eastern Europe (Bulgaria, Croatia, the Czech Republic, Hungary, Poland, Romania, Russia, Slovakia, Ukraine)

· German-speaking countries (Austria, Germany, Switzerland)

· Southern Europe (Italy and Spain)

France and Great Britain were dealt with individually.

CMS has a leading position among M&A law firms concerning the number of transactions handled. “The results of our study are unique and representative. In Europe, the CMS alliance alone is able to draw from such a rich data pool. And this is a direct result of our expertise in all relevant European markets, which enabled us to create this study unparalleled in Europe,” Peter Huber states.
Download the Survey

You can download the CMS European M&A Study 2010 and an executive summary of the most important findings from
http://sites.cms-rrh.com/downloads/CMS_European_MA_Study_2010.zip
For further information please contact:
Mag. Kristijana Lastro
CMS Reich-Rohrwig Hainz Rechtsanwälte GmbH
A-1010 Wien, Ebendorferstraße 3
T +43 1 40443 4043
F +43 1 40443 94043
E kristijana.lastro@cms-rrh.com
About CMS Reich-Rohrwig Hainz

CMS Reich-Rohrwig Hainz was founded in Vienna in 1970 and has since emerged as one of the leading specialists in all areas of commercial and labour law. Highly-specialized teams consisting of internationally experienced lawyers primarily provide services in the following fields of law: M&A, banking and finance, real estate, taxes, labour laws, IP and IT laws, and public procurement. The company operates offices in Vienna, Belgrade, Bratislava, Brussels, Kiev, Ljubljana, Sarajevo, Sofia and Zagreb. All CMS offices together offer clients a team of more than 500 experienced specialists in 13 offices across the CEE/SEE region.
CMS Reich-Rohrwig Hainz is one of the founding members of CMS, the association of leading European legal firms and tax consultants. At present, CMS operates a network consisting of more than 600 partners, 2,200 lawyers and tax consultants, and a total of 4,600 employees working on behalf of its clients.  www.cms-rrh.com 
About CMS

CMS aims to be recognised as the best European provider of legal and tax services. Clients say that what makes CMS special is a combination of three things:

Strong, trusted client relationships

High quality advice

Industry specialization

We combine deep local expertise and the most extensive presence in Europe with cross-border consistency and coordination.

CMS has a common culture and a shared heritage which make us distinctively European. CMS operates in 27 jurisdictions, with 53 offices in Western and Central Europe and beyond. CMS was established in 1999 and today comprises nine CMS firms, employing over 2,400 lawyers. CMS is headquartered in Frankfurt, Germany.

CMS member firms are: CMS Adonnino Ascoli & Cavasola Scamoni (Italy); CMS Albiñana & Suárez de Lezo, S.L.P. (Spain); CMS Bureau Francis Lefebvre (France); CMS Cameron McKenna LLP (UK); CMS DeBacker (Belgium); CMS Derks Star Busmann (The Netherlands); CMS von Erlach Henrici Ltd. (Switzerland); CMS Hasche Sigle (Germany) and CMS Reich-Rohrwig Hainz Rechtsanwälte GmbH (Austria).

CMS offices and associated offices: Amsterdam, Berlin, Brussels, London, Madrid, Paris, Rome, Vienna, Zurich, Aberdeen, Algiers, Antwerp, Arnhem, Beijing, Belgrade, Bratislava, Bristol, Bucharest, Budapest, Buenos Aires, Casablanca, Cologne, Dresden, Duesseldorf, Edinburgh, Frankfurt, Hamburg, Kyiv, Leipzig, Ljubljana, Lyon, Marbella, Milan, Montevideo, Moscow, Munich, Prague, São Paulo, Sarajevo, Seville, Shanghai, Sofia, Strasbourg, Stuttgart, Utrecht, Warsaw and Zagreb.

The members of CMS are in association with The Levant Lawyers with offices in Abu Dhabi, Beirut, Dubai and Kuwait City.
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