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M&A process – step by step
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Implementation

Financing

Transaction (purchase & sale contract) 

Due Diligence

Negotiation

Valuing & Evaluating

Acquisition planning

Searching for Target
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What is Due Diligence?
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Due diligence is an investigation or audit of a potential
investment or product to confirm all facts, such as reviewing
all financial records, plus anything else deemed material
It refers to the care a reasonable person should take
before entering into an agreement or a financial transaction
with another party

In the investment world, due diligence is performed by
companies seeking to make acquisitions, by equity
research analysts, by fund managers, broker-dealers, and of
course by investors
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What we do during legal due diligence?
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Typical issues dealt by environmental lawyers in M&A 
process:

- Waste management
- Water and wastewater management

- Emission into the air
- Nature (natural resources) conservation restrictions
- Environmental regulations in an investment process 

(environmental impact assessment)
- Soil and groundwater contamination

- Chemicals safety  (REACH, CLP)

Environmental law
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Legal vs. Environmental Due Diligence
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The purpose is the 
same: to assess the 

environmental 
compliance of the 
operations of the 

target

Each type of 
examination 

supplements the 
findings of the other

Different diagnostic 
tools and different 

methods used during
the analysis

Risk assessment in 
legal due diligence is 

aimed primarily at 
identifying the legal 

consequences of non-
compliance
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Why bother?
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The rapidly 
changing legal 

environment makes 
it easier for 

irregularities to 
occur

Environmental 
sanctions may be 

severe
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Environmental transaction risks
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ENVIRONMENTAL LAW PRIMARILY PROVIDES 
FOR ADMINISTRATIVE LIABILITY:

 violation of the law is sufficient for liability

 It does not matter that the operator’s actions
were not culpable or resulted from
circumstances beyond its knowledge
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Environmental transaction risks - examples
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Environmental risks associated with acquiring an industrial plant or real estate 
may be very harmful for an investor, especially many years after the 

transaction, when most of the claims against the seller have expired

Remediation of 
contaminated soil may 

undermine the 
profitability of the 

transaction

Development restrictions
associated with nature
conservation
requirements may
impede later expansion
or even current
operation of a target

The potential liability for soil contamination is 
important in any transaction involving real 

estate – not just acquisition of an industrial plant

Specific conditions for
implementing
a development project
may also result from the
environmental impact
assessment

Nearly all businesses
are affected by
packaging regulations or
general rules of waste
management
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Due Diligence findings in transaction documentation

Contractual provisions concerning environmental risks (examples):
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Representations and 
warranties concerning 

such issues as 
environmental permits, 

soil and water 
contamination, waste 
management, and the 
ability to carry out the 
intended development 

of the real estate

Indemnities -
provisions governing 
liability (particularly on 
the part of the seller) for 

the occurrence or 
discovery of 

circumstances causing 
harm to the 

environment, or more 
broadly liability under 

environmental law

Mechanisms which, 
depending on the 

existence or discovery 
of such circumstances, 
enable an adjustment 
of the purchase price, 

modification of the 
continuing validity of 

the agreement etc.



CMS Firm

Thank you for your attention
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Contact
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CMS Legal Services EEIG (CMS EEIG) is a European Economic Interest Grouping that coordinates an organisation of independent 
law firms. CMS EEIG provides no client services. Such services are solely provided by CMS EEIG’s member firms in their 
respective jurisdictions. CMS EEIG and each of its member firms are separate and legally distinct entities, and no such entity has 
any authority to bind any other. CMS EEIG and each member firm are liable only for their own acts or omissions and not those of 
each other. The brand name “CMS” and the term “firm” are used to refer to some or all of the member firms or their offices.

CMS locations:
Aberdeen, Algiers, Amsterdam, Antwerp, Barcelona, Beijing, Belgrade, Bogotá, Berlin, Bratislava, Bristol, Brussels, Bucharest, 
Budapest, Casablanca, Cologne, Dubai, Dusseldorf, Edinburgh, Frankfurt, Geneva, Glasgow, Hamburg, Hong Kong, Istanbul, Kyiv, 
Leipzig, Lima, Lisbon, Ljubljana, London, Luxembourg, Lyon, Madrid, Manchester, Medellín, Mexico City, Milan, Monaco, Moscow, 
Munich, Muscat, Paris, Podgorica, Poznań, Prague, Rio de Janeiro, Reading, Rome, Santiago de Chile, Sarajevo, Seville, 
Shanghai, Sheffield, Singapore, Sofia, Strasbourg, Stuttgart, Tehran, Utrecht, Vienna, Warsaw, Zagreb and Zurich.

This presentation is intended to highlight potential issues and provide general information and not to provide legal advice. 
You should not take, or refrain from taking, action based on its content. If you have any questions, please contact your main
contact partner at the relevant CMS member firm.

cms.law

Your free online legal information service.

A subscription service for legal articles 
on a variety of topics delivered by email.
cms-lawnow.com

Your expert legal publications online.

In-depth international legal research 
and insights that can be personalised. 
eguides.cmslegal.com


