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The main purpose of a settle-
ment with the competition
authority is an efficient conclu-
sion of the procedure with
considerable time and cost
savings for both the company
and the authority.
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Settlement with the Competition

Authority

Main aspects

Concluding a Settlement

A settlement with the competition author-
ity (Settlement) is negotiated and agreed
between the Secretariat of the Competi-
tion Commission (Secretariat) and the rel-
evant company and is then submitted to
the Competition Commission (COMCO) for
approval.

Subject matter of a Settlement
Appropriate measures for removing an
unlawful restriction of competition for the
future.

Advantages of a Settlement for the

company

— possibility of negotiating future admis-
sible conduct;

— reduction in any fine;

— time and cost savings;

— reduction in negative publicity.

Disadvantages of a Settlement for the

company

— risk of an incorrect assessment as a
result of a limited review of the facts;

— «waiver» of any legal remedy;

— possible admission of guilt in view of
any potential claims for damages;

— increased risk of penalties for the
future.

Key points in negotiations with the

Secretariat

— limit any obligations to the business
area under investigation;

— ensure that the obligations undertaken
are specifically and tightly defined;

— make it clear that the COMCO's pres-
entation of facts and legal assessment
are not acknowledged by the com-
pany;

— link the «waiver» of legal remedy to
compliance with the range of fine (and
any other conditions) submitted to the
COMCO.

A Settlement should be considered as early
as possible in the proceedings in order to
maximise the reduction in the fine and
increase a company'’s influence on the
investigation process and its results.
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Initial position

If the Secretariat determines as part of an
investigation that a company is involved in
a prohibited restriction of competition, it
may propose a Settlement to the company
in order to put an end to the prohibited
restriction (Art. 29 para. 1 of the Swiss
Cartel Act). In practice, a Settlement may
also be initiated by the company affected.
The main purpose of a Settlement is an
efficient conclusion of the procedure with
considerable time and cost savings for both
the company and the authority.

If a Settlement is agreed, it is drawn up in
writing and submitted by the Secretariat

to the COMCO for approval, together
with the request for the final decision
(Art. 29 para. 2 Cartel Act). If the COMCO
approves the Settlement, the wording of
the Settlement (not including the prelimi-
nary comments) is normally incorporated
into the binding part of the decision (oper-
ative part).

From a dogmatic point of view, a Settle-
ment represents an agreement under pub-
lic law which is subject to approval by the
COMCO. As an agreement under public
law, the Settlement cannot be contested
using ordinary legal remedies. On the other
hand, the final decision of the COMCO by

which the Settlement is either approved or
rejected, is subject to appeal to the Federal
Administrative Court (see also the discus-
sion of the disadvantages of a Settlement
below).

Entering into a Settlement has different
consequences for the further proceedings,
the amount of any fine and the company’s
future conduct. A more detailed discussion
of the subject matter and consequences of
a Settlement is therefore provided below.
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Subject matter and structure of a Settlement

A Settlement deals with appropriate meas-
ures for removing a prohibited restriction
of competition for the future. This does not
only involve regulating what a company is
not allowed to do from a competition law
point of view; rather, it also involves what
it still can do without eliminating or signifi-
cantly restricting competition.

However, neither a determination of the
prevailing facts nor a legal qualification of
these facts nor the legitimacy or inadmis-
sibility of a certain conduct in the past can
be the subject of a Settlement. The sanc
tion to be applied cannot be negotiated
either and therefore cannot be the subject
of a Settlement. The Secretariat cannot
engage in negotiations with a company
on the issue of whether a fine must be
imposed, nor is there any legal scope for
negotiations regarding the amount of any
fine (see also the advantages of a Settle-
ment below).
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In practice, a Settlement is structured into
two parts:

The preliminary comments to the Settle-
ment form the first part. They specify
the range of fine within which the Secre-
tariat intends to request the determination
of the fine by the COMCO. However, the
COMCO is not bound by this range of fine.
The amount of the fine is fixed conclu-
sively in the COMCO decision which brings
the proceedings to an end. Also incorpo-
rated into the preliminary comments is

the parties’ waiver of the option of taking
legal action against the COMCO's deci-
sion provided that the COMCO approves
the Settlement. There is an emerging ten-
dency in practice towards a mere decla-
ration of intent, probably due to the fact
that a formal waiver is problematic from a
legal point of view. Companies also regu-
larly link their declaration to the condi-
tion that the COMCO does not exceed the
range of fine requested by the Secretariat.
In the COMCO decision concerning the

distribution of music dated 16 July 2012,
the waiver of legal remedies was made
dependent on compliance with additional
points in the preliminary comments.

The obligations to which the company is
subject are set out in the second part.
Only this second part of the Settlement
is incorporated into the operative part of
COMCO's decision and becomes legally
binding. On some occasions in the past,
including cases where only some of the
affected companies agreed to a Settle-
ment, the operative part of the decision
merely stated that the Settlement was
approved in the agreed form.



Advantages of a Settlement

Greater involvement in the decision

If a company merely waits for the COMCO
to issue a decision, the Commission unilat-
erally dictates the company’s future con-
duct. However, if the company, as part of
a Settlement, negotiates a way of remov-
ing the restriction of competition with the
competition authority, it is able to take an
active part in the shaping of the decision.
Through negotiations with the competition
authority, the company can agree conduct
which stays just within the law, and influ-
ence what is permitted and prohibited in
the future. The company can also exert in-
fluence on additional points, including in
particular those contained in the prelimi-
nary comments to a Settlement.

Reduction of fine

The competition authority recognises a
company’s willingness and readiness to en-
ter into a Settlement as cooperative and
thus mitigating behaviour when assessing
the fine, resulting in a percentage reduc-
tion in the applicable fine. COMCO prac-
tice is that the size of reduction in the fine
resulting from entering into a Settlement
depends in particular on the point in time
in the proceedings that a Settlement was
entered into, and whether a reduction has
already been granted based on voluntary
cooperation in the proceedings as part of
the leniency programme.

According to the practice of the compe-
tition authority, if a company is already

benefiting from a reduction based on the
leniency programme, the amount of any
additional reduction for agreeing to a Set-
tlement lies between 10% and 20%, de-
pending on when the Settlement was
agreed. As the main purpose of a Settle-
ment from the COMCQO's point of view is
to simplify and shorten the proceedings,
the COMCO has also in the past limited
the reduction resulting from agreeing to

a Settlement to a single-digit percentage
when the Settlement was only agreed after
the draft of the Secretariat’s request for a
decision had been submitted to the par-
ties for comments. In the same decision,
the COMCO also indicated that it will no
longer approve a Settlement if it is con-
cluded at such a late stage in the proceed-
ings.

On the other hand, the COMCO indicated
in a recent decision that in cases where
the leniency programme does not apply a
reduction for concluding a Settlement of
up to 40% is possible.

Time and cost savings

Proceedings can be simplified and short-
ened depending on the stage at which a
Settlement is agreed. The competition au-
thority still has to clarify the facts by way
of evidence, in particular when the mat-
ter is directly sanctionable, even in cases
where a Settlement has been agreed, and
must also provide a legal assessment and
decide on the admissibility of the restric-

tion of competition and on the fine to

be imposed. Nevertheless, a Settlement
simplifies the proceedings in practice. If a
company admits a breach of competition
law, or disputes a breach but nonetheless
amends its conduct in mutual accord with
the authority, the authority tends not to
investigate the facts with the same level of
precision and to state the reasons for its
decision in less detail than in cases with-
out a Settlement. This results in a reduc
tion in procedural effort and costs, both
for the competition authority and for the
company.

Less negative publicity

The public simply becoming aware of a
cartel investigation generally involves rep-
utational damage for the company con-
cerned. Reports of a breach of cartel law
being established by the COMCO or a
court are usually particularly damaging. In
this context, the benefit of concluding the
proceedings by way of a Settlement is that
the competition authority tends to word its
press releases in a more restrained way in
such cases.
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Disadvantages of a Settlement

Possibility of an incorrect assessment
As already mentioned, the competition
authority often does not fully assess the
facts when a Settlement is agreed. As
such, the question remains as to whether
the inadmissibility of the conduct could
have been proven in full proceedings. The
company is thus forced to accept a decision

and possibly a fine which are not based on
facts that have been judged conclusively.

Waiver of legal remedy

As part of previous Settlements, an agree-
ment was often reached to the effect that
the company waived any review of the
COMCO decision by the courts, provided

that the COMCO did not exceed the range
of fine requested by the Secretariat. Such
waiver is likely to be unlawful. Accordingly,
in its more recent practice the Secretariat
has started to require that companies
provide a simple declaration of intent not
to seek legal remedy. Irrespective of the
legal admissibility, however, a company



will mostly de facto waive any review of
the decision by the courts, provided that
the Settlement is approved by the COMCO
as agreed. The legal situation is unclear

in cases where the COMCO approves the
Settlement but exceeds the range of fine
requested by the Secretariat. There is still

a risk that no appeal can be made against
the decision since the legitimate interest
required for such appeal is lacking. In order
to prevent this situation, one recommenda-
tion is to link the declaration to compliance
with the range of fine requested; the other
is to set out in the preliminary comments

to the Settlement that the facts as pre-
sented by the COMCO and its legal assess-
ment are not recognised by the company.

Potential disadvantages in compensa-
tion proceedings

Agreeing a Settlement could potentially
be viewed as an admission of guilt in any
proceedings regarding claims for dam-
ages against the company. The only way
to counter this risk is with the proviso in
the preliminary comments to a Settlement
referred to above, stating that the signa-
tory company does not share the competi-

tion authority’s factual and legal assess-
ment. However, there is currently a lack of
practical experience in this area.
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Risks associated with new developments

The wording of a Settlement proposed by
the Secretariat plays a major role in decid-
ing whether it is advisable for a company
to sign the Settlement or not. Recent
developments in COMCO practice related
to the scope and wording of obligations in
Settlements may lead to increased risks for
affected companies:

Expansion of the prohibited conduct
An analysis of the Settlements agreed in
recent years shows that increasingly not
only the conduct investigated in a particu-
lar case is prohibited, but that more exten-
sive obligations are being imposed, such as
not exchanging information related to price
increases, not giving recommendations or
not taking part in discussions related to a

passing on of cost factors, all irrespective
of the effect such conduct has on competi-
tion.

Expansion of the affected business
area

The Secretariat is also showing a tendency
to extend the obligations imposed on a
company in a Settlement to other business
areas which were not part of the investiga-
tion.

The content of a Settlement is of major
importance since, according to Art. 50 of
the Cartel Act, a company is — without any
further investigation — liable to a fine of up
to 10% of the turnover generated in Swit-
zerland in the last three years if it breaches
the terms of a Settlement.

The consequence of the developments
described here is that the risk of a fine
due to breaching the terms of a Settle-
ment increases substantially.

When negotiating a Settlement, it is there-
fore important to ensure that the obliga-
tions imposed on a company are defined
as specifically and narrowly as possible and
are based on the scope of the investiga-
tion. Otherwise there is a risk of the com-
petition authority creating obligations for a
company in a Settlement which go beyond
the conduct prohibited under the Swiss
Cartel Act.
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Conclusion

As Settlements are a legal institution of
considerable significance in proceedings
before the Swiss competition authority, it is
important that the opportunities and risks
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associated with agreeing a Settlement are
properly assessed and weighed up against
each other. It is therefore worth monitor-
ing developments in practice in general

and in any negotiations with the Secretar-
iat, and carefully assessing whether coming
to a Settlement is advisable for the relevant
company in a specific case.
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