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CMS Publishes the 3rd Annual European M&A Study   

2011 study highlights return to more seller – friendly market      

Leading European legal and tax advisor CMS has launched its third edition of CMS 
European M&A study 2011, which analyses exclusive data compiled from more than 1,000 of 
its own M&A deals since 2007, including some 300 deals in 2010 alone. It is a continuation of 
previous years’ CMS European M&A Studies which clients said had “real, substantial value”. 
The Study shows a clear shift back toward sellers, following last year’s significant swing 
toward buyers.  

“During 2010, we saw a definite increase in the overall pace of M&A transactions, which is 
continuing into early 2011,” said Thomas Meyding, Head of the CMS Corporate Group. “The 
shift of contractual risks back to buyers is unlikely to reach the levels of 2007, before the 
financial crisis, but there are certainly swings back to sellers’ market, as more investors are 
keen to do business.”   

The Study reports on key trends from 2010, including purchase price adjustments, locked 
box mechanisms, earn-outs, de minimis and basket provisions, liability caps and limitation 
periods. The Study also tracks trends over the four-year period 2007-2010. For instance:  
 

• Earn-out periods became shorter, as demonstrated by 65% of such earn-outs being 
payable within 24 months compared with just 51% in 2009, indicating that sellers are 
banking on a quicker return; 

• A 7% increase in 2010 from 2009 on deals featuring a repetition of all warranties on 
closing; 

• A decline in the use of arbitration as the dispute resolution mechanism with just 32% 
of 2010 deals featuring an arbitration clause as against 40% in 2009. 

• The proportion of deals with general warranty limitation periods exceeding 24 months 
has generally flatlined at around 27% since its peak in the second quarter of 2009, 
and declined notably in the last quarter of 2010; 

CMS, China 
2801 Plaza 66, Tower 2 
1266 Nanjing Road West 
200040 Shanghai, China 

T +86 21 6289 6363 
F +86 21 6289 9696 
E marketing@cmslegal.cn 

www.cmslegal.cn 
 



CMS, China 
www.cmslegal.cn 

 

 Page 2 

 
“In China, We have sensed the same trend,” commented by Dr Ulrike Glueck, Head of 
Corporate Practice CMS, China, “during the past year, the percentage of transactions where 
the liability cap exceeded 50% of the purchase price has declined when measured against 
the peak of the last two quarters of 2009. This study offers a comprehensive knowledge base 
with thorough analysis to China companies, who have been seeking expansion aggressively 
to global market through merger and acquisition.  

Meanwhile, the Study highlights significant cultural and regulatory differences between 
Europe and the United States. Overall, the data points to contractual risk allocation beginning 
to swing back in favour of sellers after the buyer’s market we observed in the first year post-
Lehman. We also see growing evidence of US deal norms influencing European deals, for 
example a gradual shift against de minimis clauses and greater use of ‘excess only’ recovery 
where basket provisions were agreed upon. 
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CMS, China has been active in China on behalf of its clients for almost 30 years and has been 
represented there since the mid-90s. Our offices in China are staffed by lawyers from China, France, 
Germany, the Netherlands, and the UK. All provide an extensive range of legal advice and services to 
clients doing business with China. 
 
CMS, China is a member of CMS Legal Services EEIG, a European Economic Interest Grouping that 
coordinates an organisation of independent member firms. CMS Legal Services EEIG provides no client 
services. Such services are solely provided by the member firms in their respective jurisdictions. In 
certain circumstances, CMS is used as a brand or business name of some or all of the member firms. 
CMS Legal Services EEIG and its member firms are legally distinct and separate entities. They do not 
have, and nothing contained herein shall be construed to place these entities in, the relationship of 
parents, subsidiaries, agents, partners or joint ventures. No member firm has any authority (actual, 
apparent, implied or otherwise) to bind CMS Legal Services EEIG or any other member firm in any 
manner whatsoever. 
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CMS member firms are: CMS Adonnino Ascoli & Cavasola Scamoni (Italy); CMS Albiñana & Suárez de 
Lezo, S.L.P. (Spain); CMS Bureau Francis Lefebvre (France); CMS Cameron McKenna LLP (UK); CMS 
DeBacker (Belgium); CMS Derks Star Busmann (The Netherlands); CMS von Erlach Henrici Ltd. 
(Switzerland); CMS Hasche Sigle (Germany) and CMS Reich-Rohrwig Hainz Rechtsanwälte GmbH 
(Austria). 
 
“CMS, China” should be understood to mean the representative offices in China of CMS Bureau Francis 
Lefebvre, CMS Cameron McKenna LLP and CMS Hasche Sigle, working together. 
 
CMS aims to be recognised as the best European provider of legal and tax services. Clients say that 
what makes CMS special is a combination of three things: 

- strong, trusted client relationships  
- high quality advice 
- industry specialisation 

 
CMS operates in 29 jurisdictions, with 54 offices in Western and Central Europe and beyond. CMS was 
established in 1999 and today comprises 776 partners and over 2,800 lawyers. CMS Legal Services 
EEIG is headquartered in Frankfurt, Germany. 
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