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EU Cross-Border Mergers

Introduction

Within the European Union, there is
a wide variety of different practices
in the field of employee participation.
In some countries, works councils are
well established, while in others they
rarely exist and, where they do, have
a strictly limited role. In some member
states the employee representatives
may sit on the board.

Legal framework

The EU Cross Border Mergers Direc-
tive (2005/56/EC) came into force
in December 2005 with an imple-
mentation date by member states
of 15 December 2007.

This applies to mergers of limited
liability companies (as defined in
the directive) formed in accordance
with the law of a member state,
and having a registered office, cen-
tral administration or principal place
of business in the European Union,
provided at least two of the merg-
ing companies are governed by the
laws of different member states.

The directive does not impose any
new participation requirements
where  employee  participation
rights do not exist in any of the
merging companies. However, one
broad effect of the directive is to
preserve pre-existing employee par-
ticipation rights in the new com-
pany. That means that (i) employ-
ee participation may be exported
across jurisdictions and take place
in member states which have no
real experience of the concept or
how it works in practice and/or (ii)
that companies with existing em-
ployee participation rights may be
able to prevent a further increase
of such rights by preserving their
current arrangements. Until the
Cross Border Mergers Directive the
preservation of employee participa-
tion rights has only been possible
by transforming companies into a
Societas Europaea (SE).

However, the regulations of the Cross
Border Mergers Directive are to some
extent more favourable in terms of
mandatory employee representation
(as it increases the threshold required
when the standard rules apply from
25% to 33 %%).

In what circumstances may
this come about?

The general principle is that the com-
pany resulting from the cross-border
merger will be subject to the nation-
al laws in force concerning employee
participation (if any) in the member
state where it has its registered of-
fice. However there are exceptions:

I where at least one of the merg-
ing companies has, in the six month
period before publication of the draft
terms of merger, an average number
of employees exceeding 500 and is
operating under an employee par-
ticipation system, or

I where the national law applicable
to the resulting company would
give the employees participation
rights which are less than those
operated in any of the merging
companies; or

I where the national law where
the newly formed company has
its registered office does not pro-
vide for employees of establish-
ments of the company in other
EEA states the same entitlement
to exercise participation rights as
those in the state of registration.

Where these exceptions apply
employee participation rights may be
imported to a country which currently
has no or limited participation
rights.

Form of employee participation
There is provision for this to be
agreed, failing which default stand-
ard rules take effect. They require
employee representatives at board
level at the highest level of the other
merging companies. In some cases
there is a limit, for example the em-
ployee representatives must be no
greater than 33 %% of the total
board in the UK.

How can CMS help?

Effective advice in this area can only
be given on a cross-European basis
from specialists with experience in
the relevant different jurisdictions.
It is essential that advice is properly
co-ordinated. The CMS employment
group has specialists in the great ma-
jority of EU jurisdictions who regu-
larly work together on cross-border
projects to provide harmonious and
consistent advice.

CMS Employment and Pensions Group

The Employment and Pensions group
of CMS advises national and interna-
tional organisations on all aspects
of employment law issues that af-
fect businesses across Europe. Our
solutions are based on a broad ex-
perience in specific business environ-
ments and industry sectors.

We offer coordinated European ad-
vice through a single point of con-
tact. Thus, clients can deal with a
local firm in their own country using
their own language whilst benefi-
ting from the integrated expertise of
a wide multi-jurisdictional team of
more than 200 practitioners.

Full range of employment law
services

Our lawyers have particular expertise
in all the legal aspects of the following
areas:

r Compliance with national and
international laws and standards
Individual and collective dismissals
Employee share/stock ownership
Employee pension schemes

Social security contributions
Labour/trade union issues/disputes
Employee and pensions aspects of

mergers and acquisions, outsour-
cing, nationalisation, privatisation

r Litigation to prevent employees
competing with their former em-
ployer

r Drafting employment contracts,
company policies and collective
agreements

r Works councils at company,
national and international levels

Study on the Application of Di-
rective 2001/23/EC to Cross-Bor-
der Transfers of Undertakings

The European Commission com-
missioned the CMS employment
group to write a study on the ap-
plication of the Acquired Rights Di-
rective (2001/23/EC) to cross-border
transfers of undertakings. The study
identified the main legal and tech-
nical problems using a comparative
law approach.

It concluded that some of the pro-
visions of the Acquired Rights Direc-
tive needed to be clarified and made
more precise and as a result of this
the European Commission embarked
on a consultation exercise among the
member states as to whether there

should be changes to the Acquired
Rights Directive.

The CMS study has already been
heavily cited in the December 2007
UK Employment Appeal Tribunal
judgment in Holis Metal Industries
Ltd v GMB (UK EAT/017/07) which
considered the application of TUPE
to cross-border transfers.

About CMS

CMS is the organisation of independ-
ent European law and tax firms of
choice for organisations based in, or
looking to move into, Europe. CMS
provides a deep local understand-
ing of legal, tax and business issues
and delivers client-focused services
through a joint strategy executed lo-
cally across 28 jurisdictions with 56
offices in Western and Central Eu-
rope and beyond. CMS was estab-
lished in 1999 and today comprises
nine CMS firms, employing over
2,200 lawyers and is headquartered
in Frankfurt, Germany.

More information

Please phone your nearest CMS office
or contact us at www.cmslegal.com
for more details about CMS and the
Employment and Pensions group.




