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The Swiss Federal Department of Finance and
FINMA open consultation on the Financial Market
Infrastructure Ordinance and the FINMA Financial

Market Infrastructure Ordinance

On 20 August 2015, the Swiss Federal Department of Finance and the Swiss Financial Market Supervisory
Authority (FINMA) initiated hearings on the Financial Market Infrastructure Ordinance (FMIO) and the FIN-
MA Financial Market Infrastructure Ordinance (FMIO-FINMA).

The Swiss Parliament adopted the Financial Market Infrastructure Act (FMIA) on 19 June 2015. The FMIA
is intended to regulate financial market infrastructures - such as exchanges, multilateral trading systems,
central counterparties, trade repositories, etc. - and derivative transactions in line with market developments
and international standards, such as EU Requlation No 648/2012 on OTC derivatives, central counterpar-
ties and trade repositories (EMIR). The FMIA not only combines provisions that are currently diffused in
various federal acts in a single law but also includes numerous provisions which are entirely new for Swit-
zerland. The FMIA charges the Federal Council and FINMA with the task of issuing implementing provisions
- they have done this by setting up the FMIO and the FMIO-FINMA respectively.

FMIO

The FMIO covers (a) the authorisation requirements for financial market infrastructures, (b) the obligations
of financial market participants in derivatives trading, (c) the disclosure of participations, (d) public tender
offers, and (e) exemptions from insider dealing and market manipulation. It is inspired by existing legisla-
tion, international requirements and EU law (including EMIR).

Particularly worthy of mention are the following items:

1. In the area of financial market infrastructures, inter alia, the FMIO includes pre- and post-trade
transparency requirements for trading venues and organized trading facilities. Such requirements
shall in particular apply to so-called “dark-pools” (trading venues which have been lacking trans-
parency until now). Moreover, the FMIO specifies the new rules on combating the negative effects
of high-frequency trading.

2. Inthe area of derivatives trading, the FMIO specifies the clearing, notification and risk mitigation
obligations laid down in the FMIA. Among other things, the FMIO sets forth clearing thresholds of
(a) CHF 8 billion for financial counterparties and (b) CHF 1.1 billion (regarding credit and equity de-
rivative contracts) and CHF 3.3 billion (regarding all other derivative contacts), respectively, for
non-financial counterparties. The FMIO also provides for certain exemptions, such as (a) for deriva-
tive contracts regarding goods which must be delivered physically, (b) for minor (financial or non-
financial) counterparties, and (c) for counterparties using foreign, FINMA-recognised financial mar-
ket infrastructures and complying with the provisions of a foreign law which has been recognised
by FINMA as equivalent.
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FMIO-FINMA

The FMIO-FINMA deals with (a) securities journal and reporting requirements of securities dealers, (b)
OTC derivatives that must be cleared with a central counterparty, (c) the disclosure of participations,
and (d) public tender offers.

Perhaps most importantly, as regards the disclosure of participations, the FMIO-FINMA provides that if
shareholders delegate their voting rights to a discretionary proxy, both parties must comply with the re-
porting requirements. This is a hew obligation which goes beyond the current disclosure obligations as
interpreted by the Swiss Federal Supreme Court.

Likewise, the current reporting requirements under the Swiss Stock Exchange Law for securities deal-
ers are expanded. They shall now not only include financial instruments which are traded on an ex-
change but also those which are traded on multilateral trading facilities. Moreover, the reporting re-
quirement is extended to also include financial instruments whose underlying securities are listed on a
Swiss trading venue.

Outlook

The hearing regarding the two Ordinances will close on 2 October 2015. Subsequently, the Federal
Council and FINMA may amend the drafts which were published on 20 August 2015. The final versions
of the Ordinances are expected to enter into force, together with the FMIA, on 1 January 2016. This will
be subject to some specific provisions which will enter into force at a later date. Moreover, there are a
number of transitional periods by which the new obligations must be complied with.

Contact

Kaspar Landolt

Partner (Switzerland)

+41 44 28511 11
kaspar.landolt@cms-vep.com

d?

1 September 2015

208577238



This report is for general purposes and guidance only and does not constitute legal or professional advice and should not be relied on or treated
as a substitute for specific advice relevant to particular circumstances. For legal advice, please contact your main contact partner at the relevant
CMS member firm. If you are not a client of a CMS member firm, or if you have general queries about Law-Now or RegZone, please send an
email to: law-now.support@cmslegal.com so that your enquiry can be passed on to the right person(s).

All Law-Now and RegZone information relates to circumstances prevailing at the date of its original publication and may not have been updated to
reflect subsequent developments.

CMS Legal Services EEIG (CMS EEIG), has its head office at: BarckhausstraBe 12-16, 60325 Frankfurt, Germany. The contact email address for
CMS EEIG is info@cmslegal.com, its Ust-ID is: DE 257 695 176 and it is registered on Handelsregister A in Frankfurt am Main with the registra-
tion number: HRA 44853. CMS Legal Services EEIG (CMS EEIG) is a European Economic Interest Grouping that coordinates an organisation of
independent law firms. CMS EEIG provides no client services. Such services are solely provided by CMS EEIG’s member firms in their respective
jurisdictions. CMS EEIG and each of its member firms are separate and legally distinct entities, and no such entity has any authority to bind any
other. CMS EEIG and each member firm are liable only for their own acts or omissions and not those of each other. The brand name “CMS” and
the term “firm” are used to refer to some or all of the member firms or their offices.

CMS EEIG member firms are:

CMS Adonnino Ascoli & Cavasola Scamoni, Associazione Professionale (Italy); CMS Albifana & Suarez de Lezo S. L. P. (Spain); CMS Bureau
Francis Lefebvre S. E. L. A. F. A. (France); CMS Cameron McKenna LLP (UK); CMS China (China); CMS DeBacker SCRL / CVBA (Belgium);
CMS Derks Star Busmann N. V. (The Netherlands); CMS von Erlach Poncet Ltd (Switzerland); CMS Hasche Sigle Partnerschaft von
Rechtsanwaélten und Steuerberatern mbB (Germany); CMS Reich-Rohrwig Hainz Rechtsanwalte GmbH (Austria); CMS Russia and CMS Rui
Pena, Arnaut & Associados RL (Portugal).

For more information about CMS including details of all of the locations in which CMS operates please visit: www.cmslegal.com.
© CMS Legal 2015. All rights reserved.





