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What will we cover?

The advent of Behaviours and | SFDR/ Corporate Evolving
ESG regulation | litigation risks | Taxonomy risks | sustainability ESG risks
due diligence
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The advent of ESG regulation

UN PRI — global
approach
(voluntary)

TCFD — global
approach
(voluntary ex
UK)

New
Benchmarks:
Paris Aligned
and Carbon

Transition

The EU Green
Deal — and
updates: Fit for
55

EC Sustainable
Finance
Package and
updates: revised
finance strategy

UK Stewardship
Code — all new,
all change

Asset level
regulation

The list goes
on...




ESG Regulation
Timeline

Overview of disclosure requirements
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Behaviours and litigation risks

Subject matter Types of claim Potential consequences

Non provision of

disclosure Injunction to require

. Conscious choice disclosure
Insufficient data

Forced disclosure

Investor claim

(Typically for listed Damages
companies)
Corporate conduct Injunction requiring
compliance Behavioural change
. : (Disclosure may be (Possibly significant)
Inaccurate information in/voluntary)
Misrepresentation Damages
Recission
Product/service
Breach of contract Damages - contractual
measure of harm

Tort Damages

Inaccurate advice Investment decisions
Breach of contract Damages
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Legal entity level disclosure
Information to be disclosed on the website

Financial Market Participants Financial Advisers

Sustainability Risk Policy (Art.3 SFDR) Sustainability Risk Policy (Art.3 SFDR)

Adverse Sustainability Impact (Art.4 SFDR)
Mandatory for large entities and large holdings
Comply or explain for all other entities

Adverse Sustainability Impact (Art.4 SFDR)
Comply or explain for all other entities

Remuneration Policies (Art.5 SFDR)
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Product level disclosure

Product-level
disclosure

Pre-contractual
disclosure

Product website
disclosure obligations

Product periodic
reports (Art.11 SFDR)

Taxonomy aligned
disclosures
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Mainstream products

Article 8: Products
promoting
environmental or
social characteristics

Article 9: Products with
sustainable investment
objective

Integration of sustainability risks (Art.6 SFDR)

Principal adverse impact (Art.7 SFDR)

N/A

Principal adverse impact

“The investments
underlying this financial
product do not take into
account the EU criteria
for environmentally
sustainable economic
activities”

Product website disclosures
(Art.9 SFDR)

Product website
disclosures (Art.8 SFDR)

Additional sustainability
disclosures

Additional sustainability
disclosures

Additional taxonomy-
related information

Additional taxonomy-related
information

FMP and FA

FMP

FMP

FMP

FMP

FMP




Changes to UCITS / AIFMD / MiFID

Focus on governance to support the requirements of SFDR / Taxonomy

Organisation, resource, conflicts, product governance
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Incorporate sustainability risks into procedures and
organisation

Ensure necessary resource to manage risks

Integrate into activities including product approvals,
compliance, risk reviews and RMPs, conflicts of interest

PAIl incorporated into due diligence requirements

Incorporate sustainability risks into DD and monitoring,
ensure adequate knowledge within the AIFM

Ensure necessary resource to effectively integrate risks

PAl incorporated where relevant in all related activities

Integrate into senior management activities and take into
account in decision making procedures, organisational
structure, internal reporting etc.

Ensure sustainability risks are considered in decision-
making procedures, organisational structure, compliance
controls, internal reporting, record keeping, and risk
management policies and procedures

Include client sustainability preferences in identification of
conflicts

Suitability assessment

Incorporate into product governance (November 2022)
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Directive on Corporate Sustainability
Due Diligence

. Imposes significant obligations on companies to identify, then avoid/eliminate “adverse human rights impacts” and “adverse environmental impacts”
. Will apply to company with:
* 500+ employees and turnover €150m+; or
+ 250+ employees and turnover €40+ with 50% or more turnover derived from certain manufacturing or extractive activities; or
* non-EU companies with EU turnover of
e« €150m+; or
+  €20m+ derived from certain manufacturing or extractive activities
. Applies to companies’ own conduct and also their value chains
. “Adverse human rights impacts”
* Range of international treaties/obligations, including
» Universal Declaration of Human Rights
* International Covenant on Economic, Social and Cultural Rights
* Rightto a fair wage, safe working conditions
* Rightto Organise and Collective Bargaining Convention
» Causing measurable environmental declaration, including impacting drinking water and normal conduct of economic activity of a person
. “Adverse environmental impacts”
* Range of international treaties/obligations, including
*  Minimising harm to biodiversity
* Improper treatment of mercury
. Companies must have a plan to ensure their activities are compatible with limiting global warming to 1.5C
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Directive on Corporate Sustainability Due
Diligence | Litigation risk / enforcement

Companies are liable in damages if:

« They fail to take appropriate measures to prevent “adverse human rights impacts”
and “adverse environmental impacts” from their own conduct and their value chain

« They fail to take appropriate measures to bring “adverse human rights impacts” and
“adverse environmental impacts” to an end

Examples:

« European company causing identifiable environmental degradation in Europe

« U.S. company with poor working conditions in Asia

Regulatory enforcement:

» Regulator can investigate, require cessation of infringement and can impose
“proportionate and dissuasive” fines based on company’s turnover
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Evolving ESG Litigation Risk

Hardening risk

Injunctive relief Climate activists
Motivation:
Behavioural ch
Soft law Hard law SHAVIOHIEl GRATSe
Claims for
Developing substantive law damages become
available
Legislative changes
 EU Green Deal
« SFOR
- CSRD Procedural
+ Directive on Corporate devices for class
 Sustainability Due Diligence actions

Actors

Claimant law firms
Motivation: Financial

Causation often
a challenge

“S” claims more likely

Representative
Action Directive
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CMS Law-Now™

Your free online legal information service.

A subscription service for legal articles on a variety of topics delivered by email.
cms-lawnow.com

The information held in this publication is for general purposes and guidance only and does not purport to constitute
legal or professional advice. It was prepared in co-operation with local attorneys.

CMS Legal Services EEIG (CMS EEIG) is a European Economic Interest Grouping that coordinates an organisation
of independent law firms. CMS EEIG provides no client services. Such services are solely provided by CMS EEIG’s
member firms in their respective jurisdictions. CMS EEIG and each of its member firms are separate and legally
distinct entities, and no such entity has any authority to bind any other. CMS EEIG and each member firm are liable
only for their own acts or omissions and not those of each other. The brand name “CMS” and the term “firm” are
used to refer to some or all of the member firms or their offices; details can be found under “legal information”

in the footer of cms.law.

CMS locations:

Aberdeen, Abu Dhabi, Algiers, Amsterdam, Antwerp, Barcelona, Beijing, Beirut, Belgrade, Bergen, Berlin, Bogota,
Bratislava, Bristol, Brussels, Bucharest, Budapest, Casablanca, Cologne, Dubai, Duesseldorf, Edinburgh, Frankfurt,
Funchal, Geneva, Glasgow, Hamburg, Hong Kong, Istanbul, Johannesburg, Kyiv, Leipzig, Lima, Lisbon, Liverpool,
Ljubljana, London, Luanda, Luxembourg, Lyon, Madrid, Manchester, Mexico City, Milan, Mombasa, Monaco,
Moscow, Munich, Muscat, Nairobi, Oslo, Paris, Podgorica, Poznan, Prague, Reading, Rio de Janeiro, Rome,
Santiago de Chile, Sarajevo, Shanghai, Sheffield, Singapore, Skopje, Sofia, Stavanger, Strasbourg, Stuttgart,

Tel Aviv, Tirana, Utrecht, Vienna, Warsaw, Zagreb and Zurich.
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