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Europe’s competitiveness weakened by mobile telecoms infrastructure regulation

Frankfurt, 16™ September, 2014. Europe needs a more investment-friendly regulatory framework for
mobile telecoms infrastructure operators in order to increase competitiveness, says a report from CMS,
the top 10 international law firm. The report analysed 12 major cross-border mobile network sharing
deals announced or signed in Europe in 2013 and the regulatory frameworks behind them.

19% of the USA has 4G network coverage, versus 2% of Europe, meaning that mobile business can be
done faster and better in the States than in Europe.

Dora Petranyi, Technology, Media and Telecoms (TMT) partner at CMS and author of the study, said,
“With over 100 firms each operating their own mobile network in Europe versus around a dozen in the
USA, it is clear that there is a huge opportunity to cut costs through economies of scale in the roll-out
of high-speed European networks. The problem is that the current regulatory framework is in favour
of network based competition and thus remains opposed to operator M&A. Even within the current
framework, it seems that network sharing deals, which are a real alternative to traditional M&A pro-
jects, are not as extensive as they could be due to a lack of regulatory certainty.”

EU Competition Commissioner Joagquin Almunia has said that the Commission will continue to en-
courage network sharing deals. The new “Connected Continent” draft regulatory package also empha-
sises spectrum-sharing agreements.

The exponential growth in demand for mobile data will generate an ever increasing need for service
provider investment in infrastructure and spectrum ownership.® Providers have to increase their 4G
coverage to maintain competitiveness and to meet obligations agreed to during the spectrum bidding;
Commissioner Neelie Kroes is already encouraging companies to develop 5G infrastructure.” In addi-
tion, newer generations of mobile broadband may require active equipment to be updated.

! http://www.gsmamobilewirelessperformance.com/GSMA_Mobile_Wireless_Performance_May2013.pdf.
http://en.wikipedia.org/wiki/List_of mobile_network_operators_of the Americas#United_States

2 https://www.etno.eu/datas/publications/economic-reports/etno-economic-report-2012.pdf.

% IDC expects our “digital universe’ to grow from 4 Zettabytes not to 40 Zettabytes in 2020. (http://www.emc.com/collateral/analyst-
reports/idc-the-digital-universe-in-2020.pdf).

* http://europa.eu/rapid/press-release_SPEECH-14-155_en.htm
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At the same time, operators’ revenues are being eroded by pure play internet companies such as eBay
and Amazon and over-the-top (OTT) companies like Google, Skype and WhatsApp, which are not
subject to the same regulatory burdens as the network telecommunications providers. However, some
regulators in Europe are trying to level the playing field.’

The analysis of European network sharing deals last year carried out by CMS showed that most were
in Western and Central Eastern Europe. In terms of network generation, only 25% of deals covered
4G, versus 3G (39%) and 2G (36%).

In the deals surveyed, the elements of the network most often shared were passive elements (36%) and
radio access network elements (36%). Radio spectrum sharing was part of only 14% of deals, with
core network elements and national roaming being included in 11% and 3% of deals respectively.®

Horizontal deals were more popular than joint ventures, driven partly by the lighter scrutiny from au-
thorities that such agreements tend to attract. However, joint ventures are far more effective frame-
works for collaboration than horizontal deals.

Chris Watson, Head of the CMS TMT sector group, adds, “Spectrum sharing could provide significant
financial savings and is almost a technical necessity for the effective use of certain frequency bands.
But almost all regulatory authorities are clearly against even the partial liberalisation of spectrum shar-
ing; many are reluctant to give a clear message to market participants about the parameters to allow it.
This lack of clarity is also inhibiting secondary trading of spectrum. The good news is that draft regu-
lation has been circulated by the European Commission so we foresee a more liberalised environ-
ment.”

“However, we need far greater movement from the authorities to encourage co-financing of infrastruc-
ture investment and this will be more challenging to achieve than the spectrum sharing solution be-
cause of the long-entrenched approach of favouring network based competition.”

“There is a sense of lethargy in some countries. Very few national authorities have expressed views
on network sharing and that’s partly because in some cases they’re still debating whether it’s the role
of the competition authority or the regulator. Collectively, Europe needs to wake up to the threat it
will face from other jurisdictions if it does not take a more joined up approach to encouraging invest-
ment in its high-speed mobile networks.”

-END-

° For example, ARCEP reported Skype to the public prosecutor for not filing as an electronic communication service provider
(http://www.arcep.fr/index.php?id=8571&L=1&tx_gsactualite_pil%5Buid%5D=1593&tx_gsactualite_pil%5Bback|D%5D=26&cHash=01
4dd3fb9f55d8136bcd357409d0ad14).

® passive (part of the network that service the active element, e.g. masts, towers, sites, power, air conditioning); Active/radio access network
elements (e.g. antenna and connecting devices such as base stations); Radio spectrum (for terminal equipment); Core network (elements
outside the access network of a mobile operator such as core 4G networks including MME (Mobility Management Entity) and SGW (Serv-
ing Gateway); National roaming (traditional network sharing).
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CMS

Founded in 1999, CMS is a full-service top 10 international law firm, the largest in Europe, based on
the number of lawyers (Am Law 2013 Global 100). With 58 offices in 32 countries across the world,
employing over 3,000 lawyers, CMS has longstanding expertise both at advising in its local jurisdic-
tions and across borders. CMS acts for a large number of Fortune 500 companies and the FT European
500 and for the majority of the DAX 30.

CMS provides a wide range of expertise across 17 expert practice and sector areas including Corpo-
rate, Energy, Lifesciences/Pharmaceuticals, TMT, Tax, Banking and Finance, Commercial, Competi-
tion, Dispute Resolution, Employment, Intellectual Property and Real Estate & Construction.

For more information, please visit www.cmslegal.com.

CMS offices and associated offices: Aberdeen, Algiers, Amsterdam, Antwerp, Barcelona, Beijing,
Belgrade, Berlin, Bratislava, Bristol, Brussels, Bucharest, Budapest, Casablanca, Cologne, Dubai,
Duesseldorf, Edinburgh, Frankfurt, Geneva, Glasgow, Hamburg, Istanbul, Kyiv, Leipzig, Lisbon,
Ljubljana, London, Luxembourg, Lyon, Madrid, Mexico City, Milan, Moscow, Munich, Muscat, Par-
is, Prague, Rio de Janeiro, Rome, Sarajevo, Seville, Shanghai, Sofia, Strasbourg, Stuttgart, Tirana,
Utrecht, Vienna, Warsaw, Zagreb and Zurich.
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