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Basic principles 
 

The People’s Republic of China (“PRC”) is a member of several international treaties, including the Paris 
Convention for the Protection of Industrial Property (“Paris Convention”), the Patent Cooperation Treaty 
(“PCT”), and the Agreement on Trade Related Aspects of Intellectual Property Rights (“TRIPS”). 
Inventions, utility models and industrial designs can be registered and protected as patents in the PRC.  
 
An invention is defined as any new technical solution relating to a product or a process or improvement 
thereof. A utility model is any new technical solution relating to the shape, the structure or their 
combination which is suitable for practical use. Industrial design is defined as any new design of shape, 
pattern, colour, or their combination which creates an aesthetic feeling and is fit for industrial application. 
 
Any foreigner or foreign enterprise may apply for registration of a patent in the PRC under a bilateral 
agreement or international treaty or on the basis of the principles of reciprocity. For example, China and 
a number of European countries (such as France, United Kingdom, Germany, etc) are members of the 
Paris Conventions, therefore enterprises or individuals of most European countries are entitled to apply 
for patent registrations with the PRC State Intellectual Property Office (the “SIPO”.)” 
 
The first-to-file rule is adopted in the registration of patents. Where two or more applicants file patent 
applications for an identical invention, the patent will be granted to the applicant who submitted the 
application first. 
 
In order to be eligible for patent protection, an invention or a utility model must possess the 
characteristics of novelty, inventiveness (also referred to as “non-obviousness”) and industrial 
applicability. However, the requirements for the patentability of utility models with regard to inventiveness 
are less stringent than for patentable inventions. 
 
In order to be eligible for patent protection, an industrial design must be new and obviously different from 
any pre-existing design. Further, it should not conflict with any other person’s previously acquired lawful 
rights. 
 
An application for an invention patent will be published by the SIPO after the expiry of a period of 
eighteen months from the date of application. Upon the request of an applicant, the SIPO may publish 
the application earlier. After publication of the application for an invention patent, the applicant may 
require the company or individual exploiting the invention to pay an appropriate fee. 
 
An application for an invention patent is subject to substantial examination. The SIPO will check whether 
the invention meets the patentability criteria, and in particular whether it has the properties of novelty, 
inventiveness and industrial applicability. Due to this detailed examination, registration of an invention 
patent can be time consuming and expensive. 
 
An application for a utility model patent or an industrial design patent is only subject to a preliminary 
examination. The SIPO will merely check whether the filing documents are in compliance with the 
formalities stipulated in the PRC Patent Law. Therefore, registration of a utility model patent or an 
industrial design patent will typically be completed within one year from the date of application. 
 
The term of protection of an invention patent in the PRC is 20 years and that of a utility model patent or 
an industrial design patent is 10 years. This term is calculated from the date of application and is non-
extendable. 
 
After the granting of an invention patent or a patent for utility model, the patentee is entitled to prohibit 
other companies or individuals from exploiting its patent. Typically, patent exploitation covers acts of 
manufacturing, using, offering for sale, sale or import of the patented product, or using the patented 
process, as well as using, offering for sale, sale or import of the products directly obtained through the 
patented process for the purpose of production or business. 
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After the granting of an industrial design patent, the patentee is entitled to prohibit other companies or 
individuals from exploiting its patent. Typically, patent exploitation covers acts of manufacturing, offering 
for sale, sale or import of the products embodying the patented industrial design for the purpose of 
production or business. 
 

 
Licensing  
 
Both licensing of patents and of items for which patent protection has been applied for is permitted in the 
PRC. Both the foreign licensor and licensee must apply for recordal of the license agreement with the 
SIPO within three months of execution of the agreement. 
 
An official recordal certificate will be issued by the SIPO. Without submission of the official recordal 
certificate, no royalties can be transferred abroad. For recordal of a patent license agreement, the 
following documents are required: 
 
 A duly completed standard application form for recordal; 
 An executed power of attorney; 
  
 An original patent licensing agreement; 
 An copy of the Certificate of Incorporation/the Business License of the licensor and the licensee;  
 Documentation concerning the legal status of the licensor. 

 

 
Assignment  
 
In order to transfer ownership of a patent or a patent application, the assignor and the assignee must 
conclude an assignment agreement and jointly file an application for registration of the assignment with 
the SIPO. Upon approval, the assignment will be announced publicly by the SIPO. The assignment of the 
patent or the patent application becomes effective on the date of registration.  
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Enforcement  
 
In accordance with the requirements of TRIPS, both administrative relief and judicial relief are available 
to patentees if they want to take action against patent infringement in the PRC. A patent owner may file a 
complaint with the local IPO against the infringer in the PRC. A patent owner may also start litigation at 
the competent People’s Court against the infringer. In most cases the local IPO only has the power to 
order the infringer to cease the infringement. Courts are also entitled to seize the infringed products as 
well as to award damages. The amount of damages for patent infringement will be calculated according 
to the benefits gained by the infringer or the losses suffered by the patent owner due to the infringement. 
If neither of them can be determined, damages will be assessed by taking a multiple of the royalties of a 
patent license. If neither of them can be determined, courts may award damages of up to RMB 1,000,000 
under the PRC Patent Law. 
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CMS, China has been active in China on behalf of its clients for almost 30 years and has had an office there since the mid-90s. Our offices in Mainland China are 
staffed by lawyers from China, Germany, Switzerland and the United Kingdom, who provide an extensive range of legal advice and services to clients doing business 
with China. CMS, China is a member of CMS Legal Services EEIG, a European Economic Interest Grouping that coordinates an organisation of independent member 
firms. CMS Legal Services EEIG provides no client services. Such services are solely provided by the member firms in their respective jurisdictions. In certain 
circumstances, CMS is used as a brand or business name of some or all of the member firms. CMS Legal Services EEIG and its member firms are legally distinct 
and separate entities. They do not have, and nothing contained herein shall be construed to place these entities in, the relationship of parents, subsidiaries, agents, 
partners or joint ventures. No member firm has any authority (actual, apparent, implied or otherwise) to bind CMS Legal Services EEIG or any other member firm in 
any manner whatsoever. 

CMS member firms are: CMS Adonnino Ascoli & Cavasola Scamoni (Italy); CMS Albiñana & Suárez de Lezo, S.L.P. (Spain); CMS Bureau Francis Lefebvre (France); 
CMS Cameron McKenna LLP (UK); CMS DeBacker (Belgium); CMS Derks Star Busmann (The Netherlands); CMS von Erlach Henrici Ltd. (Switzerland);  
CMS Hasche Sigle (Germany), CMS Reich-Rohrwig Hainz Rechtsanwälte GmbH (Austria) and CMS Rui Pena & Arnaut (Portugal). 

CMS offices and associated offices: Amsterdam, Berlin, Brussels, Lisbon, London, Madrid, Paris, Rome, Vienna, Zurich, Aberdeen, Algiers, Antwerp, Beijing, 
Belgrade, Bratislava, Bristol, Bucharest, Budapest, Casablanca, Cologne, Dresden, Duesseldorf, Edinburgh, Frankfurt, Hamburg, Kyiv, Leipzig, Ljubljana, 
Luxemburg, Lyon, Marbella, Milan, Moscow, Munich, Prague, Rio de Janeiro, Sarajevo, Seville, Shanghai, Sofia, Strasbourg, Stuttgart, Utrecht, Tirana, Warsaw and 
Zagreb.  

“CMS, China” should be understood to mean the representative offices in Mainland China of CMS Bureau Francis Lefebvre, CMS Cameron McKenna LLP and CMS 
Hasche Sigle, working together. 

CMS, China 
CMS Hasche Sigle Shanghai Representative Office 
2801 Tower 2, Plaza 66 | 1266 Nanjing Road West | Shanghai 200040, China 
T +86 21 6289 6363 | F +86 21 6289 9696 

CMS, China 
CMS Cameron McKenna LLP Beijing Representative Office (UK) 
Room 1901, Building A, Sanlitun SOHO Centre | Chaoyang District | Beijing 100027, China 
T +86 10 85270259 | F +86 10 85900831 
www.cmslegal.cn 
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