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Foreword

Daniel Gutmann
Partner — CMS Francis Lefebvre Avocats
Professor at the Sorbonne Law School

There used to be a time when the OECD, and even the
UN, focusing on taxation, primarily cared about the
development of international trade through the
elimination barriers created by taxes and customs duties.
By establishing a model tax treaty designed to serve as a
base for future bilateral conventions, these organisations
followed the path initiated in the 1920s by the League
of Nations. Only in the 1990s did the OECD start
thinking seriously about limiting the global impact of tax
havens, namely of tax jurisdictions which facilitated tax
evasion through an aggressive conception of tax secrecy.

Against this historical background, the idea that aggressive
tax planning — or “tax avoidance”- intended with

a pejorative connotation — is harmful, of itself appears
to be quite recent. The 2007/2008 crisis played the
decisive role in this: with the mandate given by the
G20 countries to the OECD, this organisation built up
an ambitious action plan against base erosion and
profit shifting ("BEPS”) in a remarkably short period

(if one compares it to the long period required to move
forward in order to convince States to become fully
transparent with their partners). This recent historical
trend explains why globalisation not only brings about a
harmonisation of treaties; it also fosters a fast
convergence of legislations in the field of tax avoidance.

This Guide is an excellent illustration of the ongoing
development of anti-avoidance tools on every continent.
Africa, Europe, Latin America and Asia are equally
concerned. General anti-avoidance rules (“GAARs")
have become a common feature of almost all tax
systems, even of those which used to be very resistant
to this kind of legal technique (such as the UK). GAARs
are now to be found in the Anti-Tax Avoidance Directive
("ATAD") in Europe, in China, in Latin America and in
many Francophone African countries. Other techniques
are also widespread all over the world, such as
controlled foreign corporation (“CFC”) rules, interest
limitation rules and exit taxes. Certainly, this is not
entirely new, as many countries had introduced such
techniques even before the start of the BEPS Action Plan.
Nevertheless, a distinct new trend is emerging which
consists of the technical convergence of these
mechanisms regardless of their date of introduction or
modification. This is particularly obvious in the field of
transfer pricing documentation requirements, which are
starting to coincide worldwide.
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There are naturally limits to this global convergence.
Not all continents follow the same course at the same
pace. While Africa has moved forward very rapidly

in the recent years, not all African countries stand on
same footing in this respect. While the German-type
“interest barrier” tends to become a model in Europe
and in the OECD approach, many countries remain
faithful to their traditional thin capitalisation rules relying
on debt-equity ratios. Domestic policies regarding
withholding tax rates also remain quite different from
country to country. Transfer pricing philosophies still
vary significantly between proponents of the arm'’s
length principle and supporters of alternative techniques.
But for how long?

In the light of this evolution of domestic tax systems
and of the adoption of the Multilateral Instrument
("MLI") implementing the BEPS Action Plan under the
auspices of the OECD, one may wonder whether there is
some space available for tax planning in the future.

Will compliance be the sole driver of the tax behaviour
of multinational companies in the future?

Probably not. Even though the OECD has devoted
considerable energy to convince States to adopt common
standards regarding tax avoidance, it has not been able
to convince anyone to give up tax competition at a global
level. The recent US tax reform is yet another sign

of the times: economic wars are to be fought through
tax instruments. If our tax world is sick, the diagnosis

is easy and the illness is called schizophrenia, with
States trying at the same time to distort competition
between economic actors and to punish anyone who
takes advantage of these distortions. Although the
BEPS Action Plan has tried to circumvent this paradox
by enhancing the idea that profits should be taxed
where they are actually generated, it remains to be
seen whether States will actually agree on where value
is created.

This drives to a final observation: while many legal
developments around the world look alike, the vagueness
of many tax concepts designed to fight aggressive tax
planning is such that harmonisation of anti-avoidance
rules in real life is still far ahead of us.



What is Europe Doing
about Tax Avoidance?

Daniel Gutmann, Partner — CMS France
Fabrizio Alimandi, Counsel — CMS Italy

Importance of the Anti-Tax
Avoidance Directive

The Anti-Tax Avoidance Directive (2016/1164) (the
“ATAD" or “Directive”) (Council Directive 2016/1164

of July 12, 2016, laying down rules against tax
avoidance practices that directly affect the functioning
of the internal market, (OJ L 193/1 (2016), EU Law IBFD)
represents a turning point in the history of European
Union ("EU") tax legislation. This directive, which is
strongly influenced by the OECD Action Plan on BEPS,
establishes a minimum framework that EU Member
States have to implement in order to address tax
avoidance practices that, according to its title, “directly
affect the functioning of the internal market”.

Member States are, therefore, faced with an obligation
to transpose the ATAD into their domestic legislation
and, in doing so, make structural policy choices that
are likely to affect their tax systems in the long run.
(According to article 11 of the ATAD, Member States
must transpose the Directive before 31 December 2018,
and apply its provisions from 1 January 2019. This
principle contains, however, a few exceptions: as far as
exit taxation is concerned, the deadline is one year later
(with a sub-exception for Estonia, which benefits from
a specific treatment regarding exit taxation because of
the unique features of its tax system). Also, article 11.6
stipulates that “by way of derogation from Article 4,
Member States which have national target rules for
preventing BEPS risks at 8 August 2016, which are
equally effective to the interest limitation rule set out
in this Directive, may apply these targeted rules until
the end of the first full fiscal year following the date

of publication of the agreement between the OECD
members on the official website on a minimum
standard with regard to BEPS Action 4, but at the
latest until 1 January 2024.")

The historical importance of the ATAD is not only
attributable to the fact that it lays down rules of
substantive law that go far beyond the reach of existing
directives in the field of direct taxation (which, in short,
are mainly aimed at eliminating tax surcharges that
adversely affect the functioning of the internal market).
The ATAD's importance is also due to its very broad
scope, which is defined in article 1. The ATAD indeed
“applies to all taxpayers that are subject to corporate
tax in one or more Member States, including permanent
establishments in one or more Member States of entities
resident for tax purposes in a third country.” Although
Recital 4 of the ATAD clarifies that this scope does not
extend to entities that are considered to be transparent
for tax purposes, one understands that the ATAD
constitutes a first step towards a more general
harmonisation of tax bases for groups of companies
operating within the EU — a more general trend that

is now gaining headway as a result of the publication
by the European Commission of two proposals on the
common (consolidated) corporate tax base (“C(C)CTB")
(these two proposals are part of the package released
by the Commission on 25 October 2016: Proposal for

a Council Directive on a Common Corporate Tax Base,
COM (2016) 685 final and Proposal for a Council
Directive on a Common Consolidated Corporate

Tax Base (CCCTB), COM (2016) 683 final).

It is evident, in particular, that even purely domestic
situations might fall within the scope of the ATAD.
Although some provisions of the Directive (such as rules
on controlled foreign corporations, exit taxes and hybrid
arrangements) might only affect cross-border situations,
others may well apply regardless of any international
element: interest limitation rules have a general scope
and, therefore, their application is not limited to cross-
border financing structures; the anti-abuse mechanism
enshrined in article 6 is of a general nature as well. While
article 115 of the Treaty on the Functioning of the
European Union (2007), which is the legal basis for the



adoption of the ATAD, makes a connection between the
approximation of laws and rules that “directly affect the
establishment or functioning of the internal market,”

it is noteworthy that the Member States have chosen to
agree on a means of harmonisation that might, in specific
situations, have a rather remote connection to the
internal market.

The interest limitation rule is aimed at restricting the
base erosion and profit shifting pursued by multinational
groups which place higher levels of third party debt in
high tax countries or use intra-group loans to generate
interest deductions exceeding the group’s actual third
party interest expenses.

Article 4 of the ATAD combats the above phenomenon
by stating that corporate taxpayers are only entitled to
deduct exceeding borrowing costs (“exceeding borrowing
costs” means the amount by which the deductible
borrowing costs of a taxpayer exceed taxable interest
revenues and other economically equivalent taxable
revenues that the taxpayer receives according to
national law) incurred up to 30% of their tax EBITDA.
The latter is calculated by adding back to the taxable
income the tax-adjusted amounts of interest and
depreciation and amortisation expenses.

In line with recommendations of BEPS Action 4,
article 4 contains a number of derogations granting
some flexibility to Member States for the implementation
of the new rule. It appears that such flexibility may
create competition among Member States; the various
derogations may indeed drive a situation where
different tax systems, though all compliant with the
Directive, may differ significantly from each other in
terms of overall burden suffered by resident taxpayers
and, to some extent, may increase transnational tax
planning for multinational groups (unless the draft
directive on a CCTB, which contains fewer options for
Member States, actually limits their flexibility in practice).

In particular, paragraph 3 provides that Member
States may allow taxpayers to fully deduct exceeding
borrowing costs in case of standalone entities not
affiliated to any group, as well as giving them the right
to introduce a de minimis threshold up to EUR 3m.
For entities part of a group the threshold shall be
calculated at group level. The facilitations are clearly
both aimed at reducing the administrative costs
associated with the limitation rule, excluding entities
associated with a low risk profile of base erosion and
profit shifting and allowing the tax authority to focus
on the entities with a higher risk.
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Notwithstanding the above, the impact of the Directive
will be less important for economies characterised

by a high number of small- and medium-sized entities
(e.g., Italy, Greece): in those cases, the introduction of
a de minimis threshold may dramatically reduce the
scope of the restriction.

Member States are also given the opportunity to enact
a grandfathering clause for loans concluded before

17 June 2016, but not for their subsequent amendments,
and to exclude from the exceeding borrowing costs
those interests related to long-term public infrastructure
projects. In such cases the income associated with the
projects must be excluded from earnings before interest,
tax, depreciation and amorisation (“EBITDA").

In addition to the above, paragraph 5 lays down the
possibility under certain conditions to grant the interest
deductibility in full to taxpayers which are part of a
consolidated group for financial purposes, to the extent
that the entity’s equity over its total assets is equal to or
higher than the equivalent ratio calculated for the group.

Alternatively, in line with BEPS Action 4, the ATAD also
allows a taxpayer to deduct net interest applying the
group ratio rule instead of the fixed ratio up to 30%
mentioned above. The group ratio rule looks after those
companies whose leverage is a consequence of the
specific sector in which they operate, rather than the
result of a non-genuine tax planning strategy (based
on this, the taxpayer may be allowed to deduct the
exceeding borrowing costs up to the amount calculated
by multiplying its EBITDA by the higher of the fixed rate
(up to 30%) or the group rate (group net third party
interest/group EBITDA)).

Lastly, Member States have the option to introduce

a carry forward mechanism, alone or combined with
the carry back of exceeding borrowing costs for three
years or the carry forward of unused EBITDA capacity
for five years.

The exit taxation rule is provided for by article 5 of
the ATAD.

The goal of this measure is to establish a common
framework which allows Member States to tax the
economic value of any capital gain created in their
territory, even though that gain has not been realised
at the time of the exit.

Article 5 (1) of the ATAD identifies the following

scenarios:

a) transfer of assets from the head office (“HO")
to a permanent establishment (“PE”) of another
Member State/country;



b) transfer of assets from a PE in a Member State
to an HO or PE of another Member State/country;

) transfer of the tax residence to another Member
State/country; or

d) transfer of the business of a PE from a Member State
to another Member State/country.

In all the above cases, tax shall apply only if assets and/or
businesses are actually moving thus resulting in the risk
for the country of origin to lose its right to tax. Taxation
shall not apply to the extent that assets and/or businesses
are linked to a PE maintained in the state of origin.

Article 5 of the ATAD introduces the right to defer
the payment of exit tax over five years (see CJEU
National Grid Indus (Case C-371/10) concluding that
an immediate payment of exit tax results in the breach
of the freedom of establishment, as well as cases DMC
(Case C-164/12) and VerderLabTec (Case C-657/13)).

The provision applies also to transfers to third countries
that are party to the European Economic Area agreement
if they have concluded an agreement with the Member
State of the taxpayer or with the EU on the mutual
assistance for the recovery of tax claims.

The deferral of the payment is subject to some limitations
if there is a demonstrable and actual risk of non-recovery:
in such case, the taxpayer may be required to provide
guarantees to defer the payment.

In addition, the deferred payment will be immediately

revoked where:

— the transferred assets or the business carried
on by the PE are sold or otherwise disposed of;

— the transferred assets are subsequently transferred
to a third country;

— the tax residence of the taxpayer or the business
carried on by its PE is subsequently transferred
to a third country;

— the taxpayer goes bankrupt or is wound up;

— the taxpayer fails to honour its payment obligations
in relation to the instalments and does not
spontaneously settle the situation within
a reasonable period of time.

Some considerations are relevant to the computation of
the taxable base on which the tax must be calculated.

According to article 5, the taxable base is equal to
the difference between the value of the assets (i.e.,
the market value — the amount for which an asset can
be exchanged or mutual obligation can be settled
between willing unrelated buyers and sellers in a direct
transaction) and their value for tax purposes.

In this last regard, complexity may arise for companies
which hold intangible assets (patents or trademarks)
and for holding companies owning financial assets.

In addition, a potential conflict may derive from
article 5 (5), which lays down that the exit value taxed
by the Member State of origin should be recognised as
starting tax value by the host state, unless it does not
reflect the market value. It goes without saying that
both countries may have an interest in maximising their
respective rights to tax. Considering the risk of double
taxation which this provision entails, one should
welcome the agreement reached by the Council on
23 May 2017 on a draft directive to resolve double
taxation disputes within the EU.

Finally, article 5 (7) provides that exit tax is not due
where assets are set to revert in the Member State of
the transferor within a period of 12 months as of the
financing of securities, assets posted as collateral or
where the asset transfer takes place in order to meet
prudential capital requirements of purpose of liquidity
management.

Article 6 of the ATAD contains a broad general anti-
abuse rule which is designed to challenge abusive tax
practices which are not supported by economic
substance.

Paragraph 1 provides that Member States shall ignore
an arrangement or a series of arrangements which,
having been put into place for the main purpose or one
of the main purposes of obtaining a tax advantage that
defeats the object or purpose of the applicable tax law,
are not genuine having regard to all relevant facts and
circumstances. An arrangement may comprise more
than one step or part.

The preamble to the ATAD clarifies that the GAAR applies
in domestic situations within the EU and vis-a-vis third
countries in a uniform manner so that its scope and result
of application in domestic and cross-border situation
does not differ. This intention may however be difficult to
realise, as, similarly to the principal purpose test provided
for by Action 6 of the BEPS Action Plan, such a general
clause has a certain degree of unpredictability, and it is
likely that each administration will apply it pursuant to
its past domestic experience and to the general attitude
of local tax administrations vis-a-vis abuse of law and
aggressive tax planning in general.

The CFC rules introduced by articles 7 and 8 address
base erosion and profit shifting by reattributing the
income of a low-taxed CFC to its parent company,
making them taxable in the “home jurisdiction.”



The rule represents an important milestone in the
European harmonisation process considering that,
although many Member States are familiar with CFC
rules, more than half of the current Member States
do not have CFC rules in place.

The CFC rules will apply only where the following

conditions are both satisfied:

a) the taxpayer by itself, or together with its associated
enterprises, owns a direct or an indirect participation
of more than 50% of the voting rights or owns
directly or indirectly more than 50% of capital or
is entitled to receive more than 50% of the profits
of the entity; and

b) the actual corporate tax paid on its profit by the
entity or by the PE is lower than the difference
between the corporate tax that would have been
charged on the entity or PE under the applicable
corporate tax system in the Member State of the
taxpayer and the actual corporate tax paid on
its profit by the entity or PE.

Member States have been given the choice of two
different ways to determine the taxable base. The first
option (article 7(2)(a)) provides that the taxable base is
equal to the non-distributed income of the CFC deriving
from certain categories of income: interest, royalties,
dividends and income from the disposal of shares,
income from financial leasing and others. The second
option instead looks after the non-distributed income
arising from non-genuine arrangements which have
been put in place for the essential purpose of obtaining
a tax advantage.

As far as the first option is concerned, Member States
which adopt the above regime may opt not to treat an
entity or PE as a CFC if no more than one-third of the
income accruing to the entity or PE falls within the
categories of non-distributed income under article 7(2)(a).

In addition, Member States can also override the CFC
rules for financial entities where no more than one-third
of their income coming from the categories listed by
article 7(2)(a) refers to transactions with the taxpayer
or its associated enterprises.

As far as the second option is concerned, the business is
deemed non-genuine where the entity or PE would not
own the assets or would not have undertaken the risks
which generate all, or part of, its income if it were not
controlled by a company where the significant people
functions, which are relevant to those assets and risks,
are carried out and are instrumental in generating the
controlled company’s income.
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Where Member States opt for the above approach the
income to be included in the tax base of the taxpayer
shall be limited to the amounts generated through
assets and risks which are linked to significant people
functions carried out by the controlling company
applying the arm’s length principle.

The Directive states some additional exclusions giving
Member States the faculty of not considering as

CFCs entities with accounting profits of no more than
EUR 750,000, and non-trading income of no more than
EUR 75,000, or whose accounting profits amount to
lower than 10% of the operating costs for the tax period.

As a general rule, under this regime the tax base shall
be calculated according to the rules of the corporate tax
law of the Member State where the controlling company
is resident for tax purposes or situated. A specific regime
is also stated for losses suffered by the CFC which

shall not be included in the tax base but may be carried
forward, according to national law, and deducted

in the following tax periods.

Income will be included into the tax base of the
controlling company of the fiscal year in which the
tax year of the entity ends.

Furthermore, income already included in the tax base
shall be deducted from the tax base when calculating
the amount of tax due on the non-distributed profits,
in order to avoid double taxation.

The purpose of the provision on hybrid mismatches
(article 9 of the ATAD) is to neutralise the tax effects of
hybrid mismatch arrangements that exploit differences
in the tax treatment of an entity or instrument under
the laws of two or more Member States to achieve

a deduction in both states or a deduction of the income
in one state without inclusion in the tax base of the other.

The rule contained in article 9 is in line with the
recommendations contained in the final report on Action
2 of the OECD BEPS Action Plan. However, it is much
more modest in scope, being brief and applicable only to
intra-EU situations. It considers hybrid mismatches which
result in a double deduction, to be tackled by allowing
the deduction only in the Member State where such
payment has its source, or mismatches which result in

a deduction in the Member State without inclusion in the
taxable base in the other state, to be tackled by the first
state by denying the deduction of such payment.

Because of the limited scope of the hybrid rule in the

ATAD, the European Commission issued another proposal
in October 2016 in order to extend the scope of article 9
to third countries and to other forms of hybrid mismatches.



After a first meeting on 21 February 2017, the European
Parliament gave its opinion on 27 April 2017 and, finally,
on 29 May 2017, the Council of the European Union
adopted the Council Directive amending Directive (EU)
2016/1164 and introducing new provisions regarding
hybrid mismatches with third countries (“ATAD 2").

Conclusion

The ATAD is likely to have a huge impact on domestic
tax systems. While all systems are not affected to the
same extent (as some systems clearly served as sources
of inspiration for some articles), all of them will have
to be reformed in a rather significant way.




Nicolas Zhu, Partner — CMS China
Gilbert Shen , Counsel - CMS China

The legal environment for transfer pricing and anti-tax
avoidance in China has changed significantly over the
past few years. Chinese tax authorities are making
continuous efforts to create a fairer and more transparent
tax environment for international trade and cross-border
transactions: multinational corporations with operations
in China will need to pay increasing attention to transfer
pricing and anti-tax avoidance regulations going forward.

On 7 June 2017, Mr Wang Jun, Commissioner of the
State Administration of Taxation (“SAT"), signed the
BEPS Action 15 Multilateral Instrument on Tax

Treaty Measures to Tackle BEPS (“MLI") on behalf of
the People’s Republic of China (“PRC"), which marked
one of the milestones in China’s efforts towards
anti-tax avoidance.

Looking back over the past few years, the China

SAT has been devoted to improving the domestic legal

environment for anti-tax avoidance. Guoshuifa [2009]

No. 2 Special Tax Adjustment Implementation Measures

("Announcement 2"), issued in 2009, used to be the

key guideline for anti-tax avoidance and transfer pricing

in China. From 2015, however, in the context of the

OECD Action Plan on BEPS, the SAT started to issue a

series of new rules and regulations, which has led to

significant changes

in the transfer pricing and anti-tax avoidance

environment in China:

— on 17 September 2015, release of the Discussion Draft
of Special Tax Adjustment Implementation Measures
for public discussion, aiming at comprehensively
revising the existing Announcement 2;
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— on 29 July 2016, release of Announcement [2016]
No. 42 Announcement on Reporting of Related
Party Transactions and Contemporaneous
Documentations (“Announcement 42"), partially
replacing relevant chapters of Announcement 2;

— on 11 October 2016, release of Announcement
[2016] No. 64 Announcement on Improvement on
Administration of Advance Pricing Arrangements
("Announcement 64"), partially replacing relevant
chapters of Announcement 2;

— on 17 March 2017, release of Announcement [2017]
No. 6 Announcement on Administration of Special
Tax Investigation and Adjustment and Mutual
Agreement Procedures (“Announcement 6”), partially
replacing relevant chapters of Announcement 2.

The SAT has introduced a general anti-avoidance rule
which serves as a broad general rule to crack down on
tax avoidance arrangements.

From a historical perspective, the GAAR in China was
originally introduced by article 47 of the PRC Corporate
Income Tax (“CIT") Law in 2008. In 2009, with the
release of Announcement 2, general principles on the
implementation of GAAR were further provided. In
2014, the SAT issued Administrative Regulations for the
General Anti-Avoidance Rule (Trial) (“SAT
Announcement [2014] No. 23"). In conjunction with the
PRC CIT Law and Announcement 2, SAT Announcement
[2014] No. 23 provides a more comprehensive and
transparent legal environment for GAAR
implementation in China.



According to the GAAR in China, licence fees or
service fees paid to related parties should match the
economic benefit that the licence/service brings to the
licensee/service recipient. Tax authorities shall redefine
the nature of a tax avoidance arrangement based

on business substance, and revoke an enterprise’s tax
benefit obtained from the tax avoidance arrangements.
Tax authorities may, from a tax perspective, deny the
existence of enterprises without economic substance,
particularly those which are established in tax havens
and result in the tax avoidance of their associated

or unassociated parties.

The GAAR is usually adopted in testing the reasonableness
of related party transactions: one example could be the
outbound payment of service fees, where the SAT has
increasingly focused in recent years.

The following paragraphs provide a detailed introduction
to the GAAR in China.

When tax authorities conduct a special tax adjustment

based on article 47 of the PRC CIT Law to address a

deliberate “tax avoidance arrangement”, the GAAR shall

apply. Generally, business arrangements with the two

characteristics described below are likely to be deemed

“tax avoidance arrangements”:

— the sole purpose or main purpose of the
arrangement is to obtain tax benefits; and

— although the business arrangement appears to
qualify for a tax beneficial treatment from a legal
perspective, its business nature is not in line with
its legal format.

The above-mentioned term “tax benefits” refers
to tax consequences such as CIT reduction, exemption
or deferral.

However, according to article 2 of Announcement

[2014] No. 23, the GAAR does not apply to the

following situations:

— arrangements irrelevant to cross-border transactions
or payments;

— illegal behaviour, including tax avoidance, fraud for
tax refund, other tax fraud, etc.

Further, according to article 6, where a business
arrangement falls within the scope of a typical special
anti-tax avoidance arrangement, including transfer
pricing, cost sharing arrangement, controlled foreign
corporations, thin capitalisation, etc., tax authorities
shall first apply corresponding special anti-tax avoidance
rules (which will be addressed later in this article).
Similarly, if tax treaty provisions or a domestic rule on
the application of a treaty is applicable (such as rules on
beneficial ownership or limitation of benefits), such treaty
provisions or domestic rules shall prevail over the GAAR.

According to the GAAR, tax authorities may adopt

one of the following methods to deny the tax benefits

obtained through a tax avoidance arrangement:

— entirely or partially recharacterising an arrangement;

— denying the existence of a certain transaction party,
or deeming certain transaction parties as the same
one single entity, from the perspective of business
nature and substance;

— recharacterising of income, deductible cost, tax
beneficial treatment, foreign tax credit, or
reallocation of the said items among relevant parties
involved in the transaction; or

— other methods which they consider as reasonable.

Local tax authorities are generally responsible for
identification of cases subject to a tax special adjustment.
However, considering that anti-tax avoidance cases are
usually quite complicated, application for case registration
shall be reviewed and approved by upper level tax
authorities — the provincial tax authorities and the SAT.

Local tax authorities are generally responsible for
carrying out the detailed process of investigation.

Tax authorities have the right to require taxpayers

to provide sufficient information, including background
information on the business arrangement, documents
explaining the commercial purpose of such arrangement,
internal documents related to the arrangement, etc.
Upon receiving the Notice of Tax Assessment from
the tax authorities, taxpayers are obliged to submit
the required documents within 60 days. In special
circumstances, a 30-day extension may be granted. If a
taxpayer fails to provide the documents required, the tax
authorities may deem an amount of tax payable based
on the relevant regulations and standard procedures.

The tax authorities have the right to obtain information
connected to overseas entities via information exchange
systems, or other applicable methods. The tax authorities
also have the right to require a party or individual that is
involved in tax planning for the entity under investigation
to provide relevant information and documents.

Upon receiving the SAT's approval for the case
registration, the tax authority in charge shall proceed
with the investigation within the following nine months.
Final assessment shall be made based on the review and
approval from provincial tax authorities and the SAT.



Upon receiving approval from the SAT, the local tax
authorities in charge shall issue an Initial Notice of
Special Tax Adjustment to the taxpayer. The taxpayer

is allowed to appeal with the upper level tax authorities
within seven days of receiving that Notice. The taxpayer’s
appeal will be reported to, and eventually assessed

by, provincial tax authorities and the SAT. If the taxpayer
accepts the tax assessment, or if the taxpayer’s appeal

is rejected, a final version of Notice of Special Tax
Adjustment will be issued by the tax authority in charge.

If a taxpayer does not agree with the result of the
tax adjustment, the taxpayer is allowed to seek legal
assistance in accordance with applicable PRC law.
Any domestic double taxation resulting from the
tax adjustment shall be settled by the SAT. If the tax
adjustment leads to cross-border double taxation,
the taxpayer may apply to enter a mutual
agreement procedure.

The SAT is making continuous efforts on anti-tax
avoidance and special tax adjustment. In recent years,
the following trends in the SAT’s approach can

be identified.

Over the past few years, only enterprises under

a tax audit have been subject to monitoring by the
tax authorities on an ongoing basis, over a five-year
follow-up supervision period. With the release of
Announcement 6, however, all enterprises in China will
be monitored on their profit level over a period of time,
through annual reporting of related party transactions.
This means that enterprises with an unstable profit level
are more likely to be identified and targeted for tax
audit. This trend indicates that Chinese tax authorities
are making efforts to work out a more comprehensive
method for special tax investigation and adjustments.
In this context, it is now more important than ever that
enterprises in China should efficiently manage their
transfer pricing risks through their daily operation.

Announcement 6 makes it clear that enterprises with

the following typical characteristics will be more likely

to be targeted for tax audit or special tax adjustment:

(i) enterprises with a large amount of related party
transactions, or which are engaged in various types
of related party transactions;

(i) enterprises making a loss, low profits or unstable
profits, over a period of time;

(iii) enterprises whose profit level is lower than the
average level of the relevant industry;
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(iv) enterprises whose profit earned does not match
the functions and risks undertaken, or whose profit
allocated does not match the costs borne;

(v) enterprises that are engaged in transactions with
related parties located in countries or regions
with low tax rates;

(vi) enterprises that do not meet the compliance
requirements including contemporaneous
documentation and annual report of related
party transactions;

(vii) enterprises whose related party debt-to-equity
ratio has exceeded the upper limit;

(viii) foreign enterprises which are controlled by
PRC resident enterprises and/or individuals, and
established in a country or region where the
effective tax rate is lower than 12.5%, and which
do not distribute profits or reduce profit distribution
without reasonable business needs;

(ix) enterprises that are engaged in other transactions
without proper commercial reasons.

It is noteworthy that items (vii)—(ix) are newly
included in Announcement 6 compared to the previous
regulations; we can see the trend that with more
Chinese entities expanding their business overseas,
Chinese tax authorities are increasingly paying attention
to such so-called “go-global companies.”

Announcement 6 brings up the concept of “hidden
related party transactions,” indicating that any hidden
related party transactions which directly or indirectly
result in the reduction of the SAT's overall tax income
shall be restored for special tax adjustment purposes.

For example, if a PRC enterprise provides services or
licences to an overseas related party free of charge, such
transaction will be “hidden” as there is no cash flow of
remuneration for the transaction. However, such “hidden
transaction” can be restored, if evidence is found which
can prove the existence of such transaction. Such “hidden
transactions” are likely to increase with more Chinese
enterprises expanding their business overseas.

Announcement 6 stipulates that an entity cannot
share returns derived from intangibles if it only
legally owns the intangibles without actually making
contribution to the value creation of the intangibles.

To assess the degree of contribution, various aspects
have to be considered, including overall business model
and operational status of the group, each group entity’s
activities in relation to development, enhancement,
maintenance, protection, exploitation and promotion
of the intangibles, etc.



It is worth noting that Announcement 6 provides for
the principles of transfer pricing administration not only
for “payment of licence fees,” but also for “receipt of
licence fees.” This may also be seen as evidence that
Chinese tax authorities are increasingly focusing on

the go-global companies, which are gradually taking
on the role of royalty licensors.

According to Announcement 6, related party services
in line with the arm’s length principle should be
beneficial services and priced based on fair value under
normal business circumstances. “Beneficial services”
refers to the services which can bring direct or indirect
economic interest to the service recipient, and where

a non-related party is also willing to purchase or
voluntarily carry out the service activities by itself in
the same or similar situations. If an enterprise pays
service fees to related parties for non-beneficial services,
tax authorities can initiate special tax adjustment by
disallowing the enterprise from deducting the full costs
arising from the service charges from its taxable income
for PRC CIT purposes.

Non-beneficial services mainly include the following:

— the services provided by related parties overlap
with the activities already conducted by the service
recipient itself or purchased by the service recipient
from other parties;

— the fees charged are for investment-related activities
that benefit the direct or indirect shareholders (e.g.,
activities of controlling, managing and supervision
of the invested companies) of the service recipient;

— the benefits obtained by the service recipient come
from extra interest of just being a member of a
certain company group, but no concrete services
are specifically provided,;

— the relevant activities of related parties have
already been compensated for in other transactions;

— the related party services are not related to the
functions and risks undertaken by the service
recipient or are not in line with the business needs
of the service recipient;

— other service activities of related parties that do
not bring direct or indirect economic interest to the
service recipient or the services that a non-related
party is not willing to purchase or voluntarily
carry out by itself.

It is noteworthy that, differently from developed
countries which consider intangibles as one of the most
important profit-making factors, Chinese tax authorities
are emphasising the contribution of location-specific
factors, such as location savings, market premiums, etc.,
to an entity’s profit-making capability. In other words,
the Chinese tax authorities may hold the view that
additional return should be returned to China, if extra
profit has derived from such special location factors

closely related to the Chinese market. The Chinese tax
authorities’ attitude towards location-specific factors is
also reflected in another tax document — Announcement
64, which provides for new rules of administration

on advanced pricing arrangements (“APAs”). According
to Announcement 64, an APA application is more likely
to be accepted by the tax authority if an applicant
takes into consideration location-specific factors.

Announcement 2 (articles 69 and 74 being

annulled) and Announcement 42 supply provisions

on administrative guidance on cost sharing
arrangements (“CSA"), according to which participants
of a CSA are entitled to the beneficial right of the joint
development or assignment of intangible property

or participation in services, and therefore should bear
the corresponding costs of such activities. The costs
borne by the associated parties should be consistent
with the costs which would be spent by unrelated
parties seeking the beneficial right under comparable
conditions. An enterprise’s beneficial right associated
with a CSA involving intangible assets or services should
be based on reasonable and measurable expected
returns and based on reasonable business assumptions
and operational conversations. CSA participants are
not required to pay a royalty for the use of intangible
assets developed or received by the CSAs.

During the implementation of a CSA, if the actual

costs which the participants share do not match the

actual benefits received, compensating adjustments

should be made based on the actual situation. The costs
allocated to an enterprise under a CSA signed with its
associated parties will not be tax deductible where:

— the CSA does not have a solid commercial purpose
or economic substance;

— the CSA does not comply with the arm’s length
principle;

— the allocation of costs and benefits does not
comply with the principle that cost should match
with income;

— the enterprise has not completed a record process
for the CSA, or has not prepared, maintained and
submitted contemporaneous documents with
respect to the CSAs as required; or

— the enterprise’s future operational period will be less
than 20 years from the date when the CSA is signed.

Currently, in China, a CSA related to services is
generally applicable to group purchase and group
marketing planning activities. However, current CSA
regulations in China have not provided clarifications on
tax implementation and treatment: there is, therefore,
still much to be done on a practical level with regard
to CSAs in China.



Announcement 2 includes rules on controlled foreign
corporations.

CFCs refer to foreign enterprises which are controlled
by resident enterprises and/or individual residents of the
PRC (“Chinese resident shareholders,” including Chinese
resident enterprise shareholders and Chinese resident
individual shareholders) and established in a country

or region where the effective tax rate is 50% lower

than the tax rate of 25% stipulated by the PRC CIT
Law and which do not distribute profits or reduce profit
distribution without reasonable business needs.

Announcement 2 provides a definition of “control”,
which refers to situations where substantial control

is formed in respect of shareholding, financing,
business, purchase and sales, etc. “Control in respect
of shareholding” refers to the situation where any single
one of the Chinese resident shareholders directly
(through a single layer) or indirectly (through multiple
layers) holds more than 10% of total voting shares of a
foreign enterprise in any day of the taxable year, and all
of such Chinese resident shareholders jointly hold more
than 50% of total shares of the foreign enterprise.

Moreover, Announcement 2 introduces a calculation
method for percentage of shareholding when
indirect multiple layer shareholding is involved,

as well as a calculation method for deemed dividend
income from a CFC that is to be included in the Chinese
resident enterprise shareholder’s taxable income

of the current period.

The deemed dividend income may be exempt
from being included in a Chinese resident enterprise
shareholder’s taxable income of the current period,
if any one of the following conditions is met:
— the CFC is located in a non-low-tax-rate
country/region, which is designated by the SAT;
— the CFC mainly derives income through active
business activities; or
— the annual profits of the CFC are less than
CNY 5m (approximately EUR 625,000).

However, there are regulations to avoid double
taxation — if the deemed dividend is already taxed
overseas, the overseas income tax may be credited

in accordance with relevant provisions of the PRC CIT
Law or double tax treaties. In addition, if the profits
actually distributed by a CFC have already been taxed
in accordance with the PRC CIT Law, such profits can
be excluded from the Chinese resident shareholder’s
taxable income of the current period.
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According to the PRC tax regulations, for enterprises
in China, any interest expense arising from the
related party debt exceeding twice (for non-financial
institutions) or five times (for financial institutions)
the equity investment in the company cannot be
deducted from the taxable income for CIT purposes
unless sufficient evidence can be provided to prove that
such loan arrangement is made on the arm’s length
principle. Announcement 2 (article 89 annulled) and
Announcement 42 provide for detailed rules on thin
capitalisation in China, including calculation methods,
compliance requirements, etc.

Non-deductible interest expenses cannot be carried
forward to the following tax years, and should be
allocated among associated parties according to the
proportion of interest actually paid to each associated
party against total interest expenses. Such interest
allocated to domestic parties which have a higher
effective tax rate will be allowed to be deducted for
CIT purposes, while interest paid to overseas parties
directly or indirectly shall be deemed as dividend
distribution, and any gap for tax liability between
interest expense and dividend should be made up.
Any tax overpayment which resulted from the
above treatment will not be refunded.

The legal environment for transfer pricing and anti-tax
avoidance in China has changed significantly during the
past few years. Chinese tax authorities are continuously
making efforts to create a fairer and more transparent
tax environment for international trade and cross-border
transactions. Foreign companies will need to pay
increasing attention to transfer pricing and anti-tax
avoidance regulations in China.



What is Africa Doing
About Tax Avoidance?

Deana d’Almeida, Counsel — CMS France
Tiago Machado Graga — Lawyer, CMS Portugal / Angola

The anti-avoidance issue is not new in Africa, since
African countries are directly concerned by base
erosion — their revenue substantially deriving from income
tax paid by companies carrying out activities in Africa.

Even before the implementation of the OECD’s plan

to combat BEPS, African countries had already begun to
amend their laws and to implement anti-avoidance
measures to address this issue, which has harmful
consequences for their economies. With the increase of
international economic relations, African countries are
more and more conscious of the necessity to come up
with relevant national and international laws and
measures to address the BEPS issue. In addition, regional
bodies like the African Tax Administration Forum, of
which 34 African countries are members, play a
significant role in building capable African tax
administrations that develop, share and implement best
practices.

To date, eight Francophone African countries are
members of the Inclusive Framework on BEPS, namely
Benin, Burkina Faso, Cameroon, Congo, Céte d'lvoire,
Gabon, Democratic Republic of Congo and Senegal;
Angola is also a member. They have thus committed to
implement the OECD BEPS package in their legislation.

However, Africa groups more than 50 countries. Tax
avoidance, and the fight against it, may therefore cover
very different realities from one jurisdiction to another.
There are several examples of legislation in Francophone
sub-Saharan African countries and Lusophone African
countries, which fall under our direct competencies.

These countries have implemented four of the main
types of anti-avoidance rules against international
tax planning, namely:

— transfer pricing rules;

— thin capitalisation rules;

— controlled foreign corporation rules;

— general anti-avoidance rules.

With regard to withholding tax rules and rules limiting
the deduction of remuneration for services paid to
nonresidents, these are not anti-avoidance rules in a
strict sense but they certainly can influence companies’
profit shifting opportunities.

Transfer Pricing Rules

Most Francophone African countries have adopted
transfer pricing rules to prevent companies from
manipulating the price of related party transactions for
tax purposes. These rules are generally introduced in the
general tax code and based on the arm’s length principle.

Some countries have only introduced general
transfer pricing rules without further details on
acceptable methods or documentation requirements
(e.g., Central African Republic, Chad, Togo).

Where a documentation requirement exists, its level
differs among countries.

In Guinea, Mali, Niger and Senegal, the transfer pricing
documentation is required at the beginning of a

tax audit for companies reaching a turnover threshold
(e.g., CFA francs 5bn — approximately USD 9m —

of turnover in Senegal).



In certain countries where there is no express
documentation requirement or where the requirement
does not apply because relevant thresholds are not
reached (e.g., Benin, Burkina Faso, Congo, Guinea and
Senegal), the legislation provides that if, during a tax
audit, the tax authorities have an indication that the
taxpayer has shifted profits abroad, they may require
further information and documents indicating:

— the nature of the relationship between the audited
company and the foreign company;

— the methodology of the calculation of prices relating
to industrial, commercial and financial operations
done with foreign group companies; supporting
elements that justify the applied prices; and,
if applicable, agreed-upon compensation;

— the activities developed by intragroup companies
quoted in the first point above, with respect to
operations quoted in the second point above;

— the fiscal treatment reserved for operations quoted
in the second point above and realised by companies
outside of the country by the audited company, or
by companies quoted in the first point above whose
major share capital or voting rights are held by the
audited company.

In Cameroon, Congo, Cote d'lvoire and Gabon,
documentation requires a disclosure of a transfer price
report of related transactions to be filed with the annual
tax return or at a specific date. The level of information
to be disclosed varies from one country to another.

For example, the Finance Act of Céte d'lvoire for 20177,
effective from January 2017 has introduced new transfer
pricing documentation requirements that include
submission of documentation with the annual financial
statements that provide:
— a general description of the legal and operational
structures of the group;
— identification of the related parties engaged in
intra-group transactions during the fiscal year; and
— a description of the specific transactions carried out
with related parties during the fiscal year, including:
- the nature of the transactions;
- the amount (value) of the transactions; and
- the identity and geographical location of the
specific related parties involved in the transactions.

If the documentation is not submitted, the deduction
of payments related to the transactions carried out
with related parties will be disallowed. Incomplete
or inaccurate documentation may also result in the
disallowance of a deduction.

1 Article 36 of the General Tax Code of Céte d'lvoire
2 Article P-1010 bis of the General Tax Code of Gabon
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In Gabon?, failure to submit the transfer pricing
documentation (local file and master file) entails a
penalty equal to 5% of the total amount of intragroup
transactions, with a minimum of CFA francs 65m
(approximately USD 116,500).

Congo, Democratic Republic of Congo, Gabon, Mali
and Senegal have recently introduced the possibility
to conclude advance pricing agreements.

Transfer pricing is high on Africa’s tax agenda. Even
though the legislation and administrative doctrine is
generally very limited, without sufficient information
on acceptable methods and expectations on transfer
pricing documentation, or statements of practice,
transfer pricing is more and more frequently reviewed
during tax audits.

Taxpayers also face many difficulties due to the lack
of comparable data and technical skills of tax officials:
however, the situation is improving thanks to regional
and international training as well as the creation

of large taxpayer units (“LTUs") or specific teams
within LTUs dedicated to transfer pricing.

As far as Lusophone African countries are concerned,
for many years the Angolan, Mozambican and Cape
Verdean tax legal framework only contained rudimentary
transfer pricing provisions based on the Portuguese
Corporate Income Tax Code of the 1960s. These
provisions were quite basic, with no definition of related
parties or transfer pricing methods to be adopted.

New transfer pricing provisions were approved in Angola
in 2013 under which the tax authorities may make the
necessary adjustments to the taxable profit of a taxpayer
if, due to a special relationship between the taxpayer and
another entity, the applicable business conditions deviate
from the fair market value. Angola opted to create a list
of major taxpayers that need to comply with transfer
pricing obligations (transfer pricing file).

Preparing a transfer pricing file is also mandatory in Cape
Verde with regulations on the taxpayer's obligations.

The transfer pricing provisions envisaged in the Cape
Verdean and Mozambican Corporate Income Tax
Codes are modelled on the OECD principles, which
entail that all transactions between related parties must
comply with the arm’s length principle. The
Mozambique transfer pricing provisions are still quite
incipient and the approved methods to ascertain the fair
market price of a given transaction are not even defined
in the legislation.



Thin capitalisation Rules

Thin capitalisation rules and rules limiting interest
deductibility for corporate income tax purposes
frequently exist in African countries. The design and
strictness of these rules may however vary.

Some countries in Francophone Africa only have rules
limiting the interest deduction base on a maximum rate.
Interest may only be deducted where the applicable rate
does not exceed a limit provided by law, generally with
reference to the interest rate issued by a central bank.

For example, in Benin, Cote d’lvoire and Mali, members
of the West African Economic and Monetary Union
("WAEMU" — the WAEMU member states are Benin,
Burkina Faso, Cote d’Ivoire, Guinea Bissau, Mali, Niger,
Senegal and Togo), the maximum rate is the reference
rate issued by the Central Bank of West African
countries, currently levied at 4.5%, increased by
three points (i.e., 7.5%).

As regards Cameroon, Central African Republic and
Chad, members of the Economic Community of Central
African States ("ECCAS” — the ECCAS member states
are Cameroon, Central African Republic, Chad, Congo,
Equitorial Guinea and Gabon), the maximum rate is the
reference rate issued by the Central Bank of Central
African countries levied at 2.45%, increased by two
points (i.e., 4.45%).

In other countries, the legislation also provide that

the maximum amount of debt on which interest may
be deducted for tax purposes is established by the ratio
of debt to equity. For example, Burkina Faso, Mauritania
and Niger use a debt to equity ratio of 3:1 while
Cameroon employs a 1.5:1 debt to equity ratio.

Some countries may provide for other conditions for the
deductibility of interest paid in respect of shareholders’
loans, such as the reimbursement of the loan within

a five-year period in Cote d'Ivoire3.

In Cameroon, the legislation* provides for a combination
of several limitations as follows:

Interest on sums of money left or placed at the disposal
of the company by partners in addition to their capital
shares, irrespective of the form of the company, shall be
deductible within the limit of those calculated at the
rate of Central Bank advances increased by two
percentage points. Besides, such deduction shall be
possible with respect to partners who directly or
indirectly own at least 25% with respect to partners
who directly or indirectly own at least 25% of the share
capital or corporate voting rights only if:

3 Article 18-A-6 of the General Tax Code of Cote d'lvoire
4 Article 7-B of the General Tax Code of Cameroon

— The sums of money made available by all the
partners do not exceed two and a half times the
amount of equity. Otherwise, interest on the
excess amount shall not be deductible;

— Their interest paid to the said partners does
not exceed 25% of profit before corporate tax
and before deduction of the said interest and
amortisations taken into account in determining
such profit. Otherwise, the excess amount of
interest shall not be deductible.

With regard to the scope of these limitations, it is quite
limited, as they do not apply to any loans from a related
party but, in most cases, only to direct shareholders
loans; except in Cameroon, Democratic Republic of
Congo and Niger, where the legislation provides that
direct and indirect shareholders fall within the scope

of the limitations.

With regard to Lusophone African countries,
Mozambique and Cape Verde have similar thin
capitalisation rules. Interest on financing between
related parties in excess of a 2:1 debt/equity ratio

in Mozambique, and CVE 330m (approximately

USD 3.5m) or 30% of the EBITDA in Cape Verde, are not
deductible for corporate income tax purposes.

In Angola, interest arising from credits and loans
granted by shareholders is not deductible for tax
purposes and must be included in the taxable income.
Angola has therefore adopted a double penalty
provision tackling the capitalisation of Angolan
companies by foreign shareholders. This provision is
nevertheless more focused on foreign exchange concerns
than on anti-avoidance for taxation purposes.

Controlled Foreign Corporation Rules

In Francophone Africa, most countries do not have

a set of controlled foreign corporation (“CFC”) rules for
taxing multinationals on their worldwide profits. The
situation where a resident of an African country owns
a significant interest in a foreign company is not as
frequent as in developed countries.

However, African countries have introduced rules
according to which payments made to residents in
low-tax jurisdictions shall be subject to a specific
tax treatment.

For example, in the Central African Republic, Democratic
Republic of Congo, Mauritania, Togo and Senegal, the
burden of proof is reversed and shifted to the taxpayer:
payments made to lower tax jurisdictions may only be
deductible for corporate income tax purposes if the
taxpayer demonstrates that such payments correspond
to actual provisions of services and that they are not
abnormal or unreasonable.




In Cote d'lvoire, further to the Finance Act for 20173,
withholding tax on dividends paid to such jurisdictions
is increased to 25%, while the standard rate is 15%.
In addition, transactions with such jurisdictions are
subject to the transfer pricing rules and only 50% of the
sums paid may be deducted for corporate income tax
purposes. General expense deduction limitations may
also apply whether the relevant party is related or not
(please see General Anti-avoidance Rules, below).

Tax havens and non-cooperative jurisdictions are defined
as those that are listed by the OECD and do not have
any tax information exchange agreement with Cote
d’lvoire. However, no jurisdiction is currently listed as

an uncooperative tax haven by the OECD’s Committee
of Fiscal Affairs. As a matter of fact, after formal
commitments to implement the OECD’s standards of
transparency and exchange of information, jurisdictions
were removed from the list.

There are no CFC or other provisions in Angolan
legislation to tackle profits or costs arising in connection
with low-tax jurisdictions.

Both Mozambique and Cape Verde have adopted
CFC-type rules and are signatories of several double
tax treaties. Treaty shopping provisions exist in the
legislation of both countries.

In Mozambique and Cape Verde, payments made to
entities resident in low-tax jurisdictions are not tax
deductible in the hands of a Mozambique/Cape Verde
company, unless evidence can be provided to the effect
that the operation effectively occurred and the amounts
paid are not unreasonable.

General Anti-avoidance Rules

Most Francophone African Countries have adopted general
anti-avoidance rules based on the civil law doctrine of
“Abuse of Rights” (Abus de droit). This doctrine allows
the tax administration to override any kind of
transactions which are fictitious or genuine but with which
the sole target is to avoid or reduce the taxation.

For example, in Benin, Cameroon, Chad, Democratic
Republic of Congo and Mali, it is provided that any
operations in the form of a contract or legal instrument
concealing the realisation or transfer or profits or income
effected directly or by an intermediary shall not be binding
on the tax authority, which authority shall have the right
to maintain the true character of the operation and
accordingly determine the basis of assessment of company
tax or personal income tax. In the event of a court case,
the burden of proof shall lie with the tax authority.

5 Article 183 bis of the General Tax Code of Céte d'lvoire
6 Article 11-1-1-f of the General Tax Code of Gabon
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Congo, Guinea, Mauritania and Niger do not have
GAAR at all in their legislation.

Some African countries (e.g., Benin, Burkina Faso,
Chad, Mali, Mauritania, Senegal and Togo) also rely on
the “Abnormal Act of Management” concept (Acte
anormal de gestion) to disregard the deductibility of
expenses where the tax authorities estimate that they
are not spent in the interest of the enterprise.

Taxpayers may face difficulties in the application of
these rules that are too general and that would require
strong judicial application to be efficient. Yet, in Africa,
there is very limited case law of the courts to protect
taxpayers from misuse of these concepts by

tax officials.

Other Measures to Tackle Tax
Avoidance

Withholding Taxes on Remuneration for Services
In all African countries, one can find withholding taxes
on dividends, interest, royalties and other remuneration
for services (even payment for goods in some instances),
where they are paid to nonresidents. Rates vary from
10% to 25% on gross remuneration paid.

Tax treaties may reduce the applicable rate or even
eliminate the withholding tax. However, African
countries do not have an extensive treaty network,
although the situation is improving. For example, there
are 15 tax treaties currently in force in Senegal while
there are six in Gabon and only one in Niger: as a
comparison, South Africa has concluded more than

70 tax treaties currently in force.

Where a tax treaty applies, African tax authorities tend to
apply a very broad interpretation of the term “royalties”
S0 as to apply withholding tax on remuneration for any
service involving some sort of transfer of know-how or
to consider that the term “technical studies” sometimes
mentioned in the treaty’s definition of “royalties”
necessarily covers all technical assistance services.

Limits on the Deductibility of Remuneration
for Services

Some countries have introduced this kind of limit
in their legislation.

For example, the 2013 finance law of Gabon® introduced
a limitation on the deduction of general headquarters
costs, costs of studies or technical, financial or accounting
assistance costs, etc., of 10% of taxable income when
a foreign legal entity provides services to a Gabonese
company.



In Cameroon?, head office overheads for operations
carried out in Cameroon and the remuneration of
certain effective services (studies, technical, financial or
accounting assistance) provided to Cameroonian firms
by foreign or Cameroonian natural persons or corporate
bodies shall be regarded as expenses on condition that
they are not exaggerated. Any sum exceeding 5% of

the taxable profit before deducting the expenses
concerned may not be deductible.

In addition, the amounts paid for the use of valid
patents, brands, designs and models may be deducted
for corporate tax purposes within the overall limit of
2.5% taxable profit before the deduction of expenses
claimed. This ceiling shall not apply to the amounts paid
to firms not participating directly or indirectly in the
management or capital of a Cameroonian firm.

Cote d'lvoire applies® a double limitation on the
deductibility of royalties; interest as well as management
and service fees paid to foreign parent companies
are tax deductible. The deductions should not exceed
5% of the turnover and 20% of the overhead.

It should be noted that Céte d’lvoire and Cameroon
have extended the application of this limitation
to payments made to domestic companies in order
to undermine the non-discrimination clause.

7 Article 7-A-1-d of the General Tax Code of Cameroon
8 Article 38 of the General Tax Code of Céte d'Ivoire

Conclusion

As we can see, African countries are clearly willing

to address tax avoidance issues, but solutions depend
on specific situations and the predominant type of tax
avoidance in a country. As far as Africa is concerned, all
measures of the BEPS Action Plan may not be relevant
or have the same priority as in developed countries.

Reforming tax policies, improving enforcement of

tax legislation and strengthening tax administration

in Africa is crucial and should be a priority. The lack

of transparency, the lack of rule of law, weak fiscal
jurisdictions leading to arbitrariness and discrimination
between taxpayers should also be on Africa’s tax
agenda. This seems to be the case, as participants to
the Africa Tax Administration Forum 3rd International
Conference in late September have recognised that if
Africa is to effectively address aggressive tax avoidance
and evasion, it needs to redesign its tax policies to
reflect specific challenges it faces, including the
capacity constraints in tax administrations.
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N Latin America
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Rolando Cevasco, Partner - CMS Peru

Latin American countries have historically approached
tax reorganisations in a very formalistic way, prevailing
a form over substance criterion for solving tax
controversies. They have been reluctant to include
general anti-avoidance rules in their legislation for
allegedly increasing taxpayer’s uncertainty over what
qualifies as tax planning vis-a-vis tax avoidance, and
consequentially mining potential new investments and
economic growth.

Notwithstanding, such initial resistance has yielded
before the global trend of tackling unacceptable
aggressive tax planning by including GAAR and
automatic exchange of information between tax
administrations among other measures.

This analysis herein contains a summary of the main
topics identified in connection with the establishment
of tax anti-avoidance rules in Latin American countries,
taking into consideration the reality of a representative
group of countries such as Argentina, Brazil, Chile,
Colombia, Mexico and Peru (the “LATAM countries”).

Generally speaking, there is no joint and binding
approach among LATAM countries for combating
tax avoidance. Rather, each country deals locally
and separately with this issue.

However, we can find the following binding exceptions:

a) OECD's Multilateral Convention on Mutual
Administrative Assistance in Tax Matters, subscribed
to by more than 90 countries (including the majority
of the G20 economies), including all LATAM countries
with the exception of Peru. The purpose of this
Convention is to tackle cross-border tax avoidance,
enabling the cooperation between signatory countries
regarding the exchange of relevant information
to facilitate the assessment and collection of all kind
of taxes (with the exception of custom duties).
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b) OECD’s Multilateral Convention to Implement Tax
Treaty Related Measures to Prevent Base Erosion and
Profit Shifting, subscribed to on June 2017 by all
LATAM countries with the exception of Brazil and
Peru. This Convention seeks to prevent tax planning
strategies that exploit loopholes and mismatches
in tax rules to artificially shift profits to low-tax or
tax-free locations where there is little or no
economic activity, resulting in small or nil overall
corporate tax being paid.

In both cases, these Multilateral Conventions have the
virtue of automatically transposing their results to bilateral
tax treaties without the burden of renegotiation.

Further, we can identify a regional non-binding
approach found in the Tax Code Model (“TCM"),
updated in 2015 by the Inter-American Center of Tax
Administrations (“CIAT”, for its Spanish acronym), i.e.
an international public organisation composed primarily
of American countries (all LATAM countries among
them) which mainly serves as a permanent forum

for considering tax administration problems, such

as tax avoidance.

Article 11 of the TCM sets forth the following:

1. “When performing acts which, individually or
together, are artificial or unfit for obtaining the
achieved result, tax consequences applicable
to the parties involved in such acts will be those
corresponding to the acts suitable or appropriate
for obtaining the result that has been reached.

2. The provisions of the preceding paragraph shall
apply only when the artificial or improper acts
do not produce relevant economic or legal effects
with the exception of the tax saving.”



Together with recommending that each country
include such kind of rule in its corresponding Tax
Code, the CIAT's commentaries state, among other
considerations, that: (i) this rule should be applicable
to operations covered by double tax treaties (unless
expressly forbidden), and (i) the corresponding tax
authorities must demonstrate the improper, unfit

or artificial character of the operations as well as the
absence of a goal different than the sole tax benefit.

The introduction of GAAR in each country has

been controversial as the use of broad and abstract
concepts, e.g., “abnormal”, “unusual”, or “atypical”
legal forms in connection with a “relevant economic or
legal effect”, may affect the taxpayer’s legal certainty,
blurring the strict scope of the taxable event. Further,
common concerns have been raised regarding the
eventual misuse of this tool by the corresponding tax
authorities that could end up in arbitrary and abusive

recharacterisations of transactions.

In practice, the adoption of GAAR has prevailed over
such objections. With the exception of Mexico (which
only has targeted anti-avoidance rules) and Brazil (which
only has a substance-over-form test set forth in 2001),
the other LATAM countries have set forth a local GAAR,
i.e. Argentina (1946), Chile (2015), Colombia (2012

and 2016) and Peru (1996 and 2012).

GAAR constitutes one of the main mechanisms to
prevent international and local tax avoidance, in addition
to the specific anti-avoidance rules contained in each
tax legislation.

Though each country has its independent GAAR and
targeted anti-avoidance rules, it comes as no surprise
that they share many common characteristics as well.

One of the most important ones among LATAM
countries comes from the fact that they all follow the
civil law system, which is based on fixed codes and
statutes, as opposed to the common law system,
whereby judicial cases are the most important source
of binding rules to apply for solving legal conflicts.

As a consequence, in a civil law system, legislation aims
to cover all eventualities and judges are considered to
have a limited role for applying the former to specific
cases under discussion. Further, past judicial judgments,
even if we could identify a specific criterion applied
repeatedly and evenly over time, are no more than
guidelines which in no case limit the judge’s interpretation
of law when passing judgment on a case by case basis.

While our system may be considered more stable as
rules are stated explicitly in fixed legislation, we certainly
lack the flexibility that a common law system provides
to rapidly adapt to the ever-changing reality, especially
regarding new tax reorganisations.

However, we like to think that GAAR in LATAM countries
has granted certain flexibility to counteract tax avoidance
practice at a judicial level, as there is enough room for
judges to analyse operations using a substance-over-
form perspective, among other tools.

Another relevant common aspect is the moderate
number of cases where GAAR has been applied, in one
way or another. It is probably due to its rather recent
establishment, as well as the difficulty of all parties
involved to adapt and abandon the formalistic view with
which tax controversies have been historically addressed.

Continuing with the similarities found between LATAM
countries, we can identify abuse and simulation as the
main forms of tax avoidance addressed by GAAR, and
that the natural consequence of GAAR application is

to disregard the operations as presented, recharacterise
their true nature, and impose the avoided tax, with
adjustment for inflation, as well as penalty interests.
Fines may also be applied.

Further, GAAR would generally not require
concurrence of a taxpayer’s fraudulent intent to avoid
tax. If such intention is present, filing a criminal action
against the taxpayer is still an open course of action
that may be used as an additional tool to tackle

tax avoidance practices.

Finally, initial GAAR application would generally fall
within the scope of the tax authorities’ powers, although
naturally subject to legal recourse, while, in the case of
Chile, GAAR application must be immediately known
and declared by the courts of justice.

In turn, several aspects of GAAR are different in each
LATAM country, such as date of entry into force and the
difficulties in its implementation, as we summarise below.

Argentina

It is remarkable that the “economic reality principle”,
considered as the general anti-avoidance rule, was
established all the way back in 1946, in the Federal Tax
Procedure Law (No. 11.683), which is the guideline used
for interpreting tax regulations and transactions.

Through this rule, the tax authority may disregard the
legal forms or structures that are evidently inadequate in
view of the economic intention of taxpayers, considering
the real economic intention as qualified in the forms

or structures that the private law would apply.

The taxpayer has the burden of proof before GAAR

application, the duty to prove that the taxable event
has been correctly characterised.
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Regarding cross-border tax avoidance practices, it is
worth noting that, in general, Argentina’s double tax
treaties do not contain a general anti-avoidance rule. As
a consequence, traditionally, the Argentine tax authority
has tried to prevent treaty abuse by resorting to local
GAAR, even without express authorisation from the
treaty. In this sense, the recent case of “Molinos Rio de
la Plata S.A." (2013), sets a precedent for the application
of local GAAR on a double non-taxation case because
of misuse of the Argentina-Chile double tax treaty.

Brazil

The government has attempted to tackle tax avoidance
by increasing the exchange of information between
tax authorities at different governmental levels (federal,
state and municipal entities), and by increasing the use
of technology. Other measures implemented to fight tax
avoidance include the introduction of a substance-over-
form test and more recently, increasing the cooperation
between domestic and international tax authorities. In
addition, a stricter tax regime, applicable to jurisdictions
classified as “tax havens”, has been imposed.

Since 2001, article 116 of the Brazilian Federal Tax Code
(Law No. 5.172/66) has provided a substance-over-form
test that allows Brazilian tax authorities to disregard
artificial transactions, which, although compliant with
all applicable laws if considered alone, have as their
sole purpose the concealment of a taxable event.

Brazil also lists certain countries as low-tax jurisdictions
(“LTJs"), when its rate of income tax is lower than 17% or
when its domestic legislation does not require disclosure
of ownership of corporate structures, and as privileged
tax regimes (“PTRs"), which comprise specific corporate
structures from a group of countries, generally focused
on preventing the use of special conduit companies.

Consequences of being incorporated in an LTJ or
subject to a PTR include stricter transfer pricing, thin
capitalisation and controlled foreign corporation rules.
Certain other consequences, such as higher withholding
tax rates on payments from Brazil to overseas companies,
are only applicable to those based in LTJs.

Chile

GAAR entered into force on September 2015, as one of
the pivotal changes introduced by a major game-changing
tax reform.

Historically, the interpretation and application of tax
legislation has been formalistic, such criterion prevailing
over a substance-over-form policy. Further, judicial
decisions have been very erratic in considering tax
avoidance as legal or illegal conduct.
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The new GAAR contains two forms of tax avoidance:
(i) the abuse of legal operations, and (ii) simulation.

To address any potential abusive application by the

tax authorities, the following measures were set forth
to protect taxpayers: a) recognition of the right to a
legitimate tax planning practice, conceptualised as the
reasonable option of conducts and alternatives found in
the legislation to lower the tax burden; b) recognition of
the taxpayer’s good faith, and thus that the burden of
proof regarding the requirements for applying GAAR
lies with tax authorities; ¢) application of GAAR only
where there are no specific anti-avoidance rules already
in current tax legislation; d) fast-track binding enquiry
before the tax authorities regarding potential
reorganisations; and e) discussion and ruling of
GAAR application to a specific case only before

and by a tax court.

Colombia

Law 1607/2012 introduced a general anti-abuse clause
in article 869 of the Tax Code that set forth a procedure
to deem a transaction or an operation as abusive from
the tax law perspective. However, this article set forth
such a complex procedure that it hardly had a chance
to be applied in practice.

On December 2016, Congress approved Law
1819/2016, a “structural” reform to the tax system.
The law included changes to the existing tax law in
regards to tax avoidance (modifying said article 869)
and anti-deferral rules.

According to the amended article now in force,

wider and more practical powers were granted to tax
authorities to recharacterise operations and disregard
their effects for tax purposes. In other words, the tax
authorities are now entitled to modify the legal effects of
the transactions or operations carried out by the taxpayer
deemed as abusive, and instead they could apply the tax
treatment applicable to the “real transaction” or the one
which corresponds to the real intention behind the
fraudulent or abusive one.

Mexico

Mexico's situation is different from the other
LATAM countries.

While there is no GAAR, there is a rather broad tax
anti-avoidance rule under article 177 of the Income Tax
Law, which empowers the tax authorities, as a result of
the exercise of their verification powers, granted by law,
to determine that a transaction executed by a taxpayer
was simulated, exclusively for tax purposes, in which
case the authority may assess a tax liability accordingly.



Nevertheless, this rule is limited to situations that
involve transactions between related parties, and it
is very difficult for authorities to exercise such power,
as the tax authorities are obliged to prove that the
conduct was fraudulent.

In recent years, the Mexican tax authorities have sought
broader powers to combat tax avoidance practices as well
as stricter anti-abuse rules from the Federal Congress.

In 2016, a proposal was submitted to the Federal
Congress to amend article 5 of the Federal Tax Code

to regulate tax avoidance by means of mechanisms

not restricted or prohibited by law. Its purpose was to:
a) establish a general anti-avoidance standard; and

b) include within the general provisions of Mexican tax
law, the power to deal with the abusive behaviours of the
taxpayers whose purpose would be to reduce their tax
liabilities. However, said proposal was ultimately rejected.

Thus, there are only targeted anti-avoidance rules,
where we can highlight strict transfer pricing and thin
capitalisation rules, among others.

Peru

Originally, in 1996, an “economic reality criterion”
was set forth in the Tax Code, but was not considered
by the tax courts as a new legal interpretation method.

In this context, in July 2012, by Law Decree No. 1121,
Act XVI of the Tax Code was introduced, incorporating a
new “economic reality criterion” as well as other general
anti-avoidance rules to allow the tax authorities to handle
tax avoidance and tax fraud schemes.

However, concerns were raised mainly relating to

the potential arbitrary misuse by the tax authorities,
guestioning the: (i) compatibility between Act XVI and
the Legality Principle contained in the Tax Code and the
Peruvian Constitution; (i) uncertain range of power of
the tax authorities; (iii) application of such GAAR to
situations that occurred prior to its coming into force,
among others.

In July 2014, the government partially suspended Act XVI
until supplementary provisions (which are still pending)
allowing its appropriate implementation could be
enacted. GAAR regarding abuse and legal fraud was
suspended, while the portion regarding the “economic
reality criterion” on simulated operations was not.

Finally, we have been informed that the regulations have
already been drafted and have been sent for discussion
and approval, which is expected during the second
semester of year 2018. These regulations will include
specific mechanisms for agressive tax planning; they are
not envisage for common use or to apply in general cases.
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About CMS

CMS is an organisation of ten major independent European law firms established
in 42 countries. Our offices are mainly in Europe, but also in North Africa, Asia

and South America. We are over 3,200 legal professionals based across the world,
advising clients on both global and local matters. This enables our lawyers to
provide support to the sites operated by CMS, allowing them to respond to clients
wishing to incorporate a strong international dimension into their business strategy.

Our strengths internationally

CMS is: To better understand the various tax, legal
— One of the seven most extensive organisations and employment needs of our clients, our

of lawyers in the world organisation is structured around 19 practice
— A strategic position in Western Europe (Germany, areas and sector groups.

Austria, Belgium, Spain, France, Italy, Netherlands,

Portugal, United Kingdom, Switzerland) Our lawyers are therefore able to:
— A renowned presence in Central and Eastern Europe — Discuss and share their skills and experience

with offices in 13 CEE countries — Refine their overall understanding of their files
— Historical connections to North Africa with offices — Share their local market strategies

in Algeria and Morocco allowing successful
coordination of projects throughout the region

— Ongoing development in South America, Russia,
China, Brazil and the Middle East

— Tax — Insurance

— Banking & Finance — Consumer Products

— Competition & EU — Energy

— Corporate/M&A — Hotels & Leisure

— Commercial — Infrastructure & Projects

— Dispute Resolution — Private Equity

— Real Estate & Construction — Life Sciences & Healthcare

— Intellectual Property — Technology, Media & Communications
— Employment & Pensions — Funds

— Public Procurement
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About the CMS Tax Practice

Tax is a key component in the range of services which CMS offers. We have over
400 lawyers (including 120 partners) and tax advisers who offer comprehensive tax
planning and advice services across Europe and beyond. In all CMS jurisdictions we
offer local expertise as well as international capacity.

Our approach

Tax is core to our business. Today’s organisations have to
deal with national and international tax issues on a daily
basis, against an increasingly complex legal background.
Today, businesses are being built and managed in an
environment where tax compliance and tax avoidance
are of serious concern with heavy consequences.

What sets us apart is the way we deliver tax services:
we offer deep local expertise, allied with industry
specialisation, across a network of like-minded advisers
who know each other and work together regularly. Our
CMS lawyers from across the world meet face to face
in tax practice groups, work with each other and really
know each other. All this speeds up processes when
working across borders.

We also work closely with our colleagues in other
disciplines to provide a genuine ‘one-stop shop'.

Your ‘one-stop shop’

CMS does not operate through ‘hubs’ or out of "virtual
offices’. Our tax professionals are local experts working
in offices from London to Shanghai, Paris to Casablanca,
and Lisbon to Kyiv.

This ensures that clients have access to the hands-on
experience and language skills they need, to communicate
effectively with the tax authorities, and to resolve tax
issues swiftly and efficiently.

Our tax scope of expertise

CMS tax advisers include tax lawyers, advocates, senior
economists and renowned specialists who are ‘of counsel’ —
all of whom offer a full range of tax services.

They can advise you on all areas of domestic and
international tax, from tax audits and day-to-day
compliance to tax planning for the most complex local
and international business structures. They advise on all
aspects of domestic and international tax law, covering a
wide range of sector specialisms. They handle contentious
as well as noncontentious matters including advising
clients in relation to disputes with the revenue authorities
both through the courts and before tax tribunals.

Representative expertise and

experience includes:

— VAT (advises on EU-wide developments,
domestic VAT disputes in the local courts and
before the European Court of Justice, development
of VAT planning solutions and structures)

— MR&A (national and international mergers, acquisitions,
joint ventures, privatisations and flotations)

— Transfer pricing (full scope of transfer pricing
issues, sustained by an integrated economics
resource, with a full range of economic analysis
from standard searches to complex studies)

— International taxation (foreign investments,
international property taxation, taxation of the
international finance sector, taxation of investment
funds and other international investment companies,
transfer of tax residency and headquarters abroad,
questions regarding principles involved in double
taxation treaties, foreign tax law, international
litigation, customs duties and forex regulations, ...)

— Dispute resolution (high profile litigation before
domestic supreme courts, constitutional courts,
international courts)

— Private clients (representing entrepreneurs,
managers, wealthy individuals and their
families, as well as banks, asset managers and
family-run businesses).
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Bogota

Lima

Mexico City

Rio de Janeiro
Santiago de Chile

Algiers
Casablanca
Luanda
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