
 
 
 
 
 
 
 
 
 
Tax alert  –  I ta ly: possible cla im s for tax refund on costs incorrect ly accrued 
21 May 2010 

 

 
1 . Details 
 
The I talian tax authorit ies can challenge the deduct ion of costs, inter alia, which are not  

accrued in the r ight  period.  

 

Costs incurred in year N but  accounted and deducted, by m istake, in the following year, are 

disregarded and lead, in case of a tax audit , to an upward adjustment  in year N+ 1. No 

corresponding downward adjustm ent  is automat ically made by the tax authorit ies in year N. 

 

I n order to get  a repaym ent  for year N, based on tax authorit ies posit ion to date, the 

recom m ended pract ice was:   • to file a new tax return for year N. However, the new tax return had to be filed within the 

deadline for the filing of the tax return of year N+ 1;  or  • where the above deadline had expired, to subm it  a claim  for repayment  within 48 m onths 

from  the date of paym ent  of the taxes related to year N. 

 

Where neither of the above deadlines could be met , double taxat ion could not  be avoided. 

 

I n compliance with recent  I talian Supreme Court  rulings (e.g., No. 16023 of July 8, 2009 and 

No. 6331 of March 10, 2008) , the tax authorit ies have now recognized that  such double 

taxat ion should be avoided, and have changed their pract ice. 

 

Namely, if the aforement ioned opt ions are no longer available, according to the circular let ter 

No. 23 of May 4, 2010, it  is now possible to claim  refund of overpaym ents after either any 

lit igat ion process relat ing to the tax audit  before the I talian tax courts has becom e final or the 

tax audit  of the I talian tax authorit ies may no longer be appealed.  

 

The refund has to be claim ed within 2 years of this t im e. 

 

2 . Short  term  act ions 
 
I talian Companies should check whether tax assessments made due to non-com pliance with 

the accrual pr inciple have become final and immediately claim  refund of any overpaid taxes. 
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deep local expert ise and the m ost  extensive presence in Europe with cross-border consistency and coordinat ion. 

CMS operates in 27 jur isdict ions, with 53 offices in Western and Cent ral Europe and beyond. CMS was established in 1999 and 

today com prises nine CMS firm s, em ploying over 2,400 lawyers. CMS is headquartered in Frankfurt , Germ any.  

 
CMS m em ber f irm s are: CMS Adonnino Ascoli & Cavasola Scam oni ( I taly) ;  CMS Albiñana & Suárez de Lezo, S.L.P. (Spain) ;  

CMS Bureau Francis Lefebvre (France) ;  CMS Cam eron McKenna LLP (UK) ;  CMS DeBacker (Belgium ) ;  CMS Derks Star Busm ann 

(The Nether lands) ;  CMS von Er lach Henrici Ltd. (Switzer land) ;  CMS Hasche Sigle (Germ any)  and CMS Reich-Rohrwig Hainz 

Rechtsanwälte Gm bH (Aust r ia) . 

 

CMS offices and associated offices: Am sterdam , Berlin, Brussels, London, Madrid, Par is, Rom e, Vienna, Zurich , 

Aberdeen, Algiers, Antwerp, Arnhem , Beij ing, Belgrade, Brat islava, Br istol, Bucharest , Budapest , Buenos Aires, Casablanca, 

Cologne, Dresden, Duesseldorf, Edinburgh, Frankfurt , Ham burg, Kyiv, Leipzig, Ljubljana, Lyon, Marbella, Milan, Montevideo, 

Moscow, Munich, Prague, São Paulo, Sarajevo, Seville, Shanghai, Sofia, St rasbourg, Stut tgart ,  Ut recht , Warsaw and Zagreb. 
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