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relevant for you?
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Jurisdictions 
being covered 
by the 
CMS Guide

AUSTRIA
CMS Reich-Rohrwig Hainz

Rechtsanwälte GmbH

Peter Huber
T +43 1 40443 1650

E peter.huber@cms-rrh.com

BELGIUM
CMS DeBacker

Cedric Guyot
T +32 2 743 69 65

E cedric.guyot@cms-db.com

BULGARIA
Pavlov and Partners Law Firm

in cooperation with

CMS Reich-Rohrwig Hainz

Valentin Savov
T +359 2 9219921

E valentin.savov@cms-rrh.com

CZECH REPUBLIC
CMS Cameron McKenna v.o.s.

Kveta Vojtova
T +420 296 798 847

E kveta.vojtova@cms-cmck.com

FRANCE
CMS Bureau Francis Lefebvre

Jacques Isnard
T +33 1 47 38 55 00

E jacques.isnard@cms-bfl.com

GERMANY
CMS Hasche Sigle

Claus-Peter Fabian
T +49 711 9764 380

E claus-peter.fabian@cms-hs.com

HUNGARY
Ormai és Társai

CMS Cameron McKenna LLP

Anikó Kircsi
T +36 1 4834827

E aniko.kircsi@cms-cmck.com

ITALY
CMS Adonnino Ascoli & Cavasola Scamoni

Pietro Cavasola
T +39 06 478151

E pietro.cavasola@cms-aacs.com

LUXEMBOURG
CMS DeBacker Leclère Walry

Vivian Walry
T +352 26 27 53 1

E vivian.walry@cms-dblux.com

THE NETHERLANDS
CMS Derks Star Busmann

Roman Tarlavski
T +31 20 3016 312

E roman.tarlavski@cms-dsb.com

POLAND
CMS Cameron McKenna

Arkadiusz Michaliszyn
T +48 22 520 5619

E arkadiusz.michaliszyn@cms-cmck.com

ROMANIA
CMS Cameron McKenna SCA

Horea Popescu
T +40 21 407 3824

E horea.popescu@cms-cmck.com

SLOVAKIA
Ružička Csekes s.r.o.

in association with members of CMS

Peter Šimo
T +421 2 3233 3444

E peter.simo@rc-cms.sk

SLOVENIA
CMS Reich-Rohrwig Hainz

Aleš Lunder
T +386 1 6205210

E ales.lunder@cms-rrh.com

 
SPAIN
CMS Albiñana & Suárez de Lezo, S.L.P.

Carlos Peña Boada
T +34 91 451 92 90

E carlos.pena@cms-asl.com

SWITZERLAND
CMS von Erlach Henrici Ltd.

Max Albers
T +41 44 285 11 11

E max.albers@cms-veh.com

UNITED KINGDOM
CMS Cameron McKenna LLP

Martin Mendelssohn
T +44 20 7367 2872

E martin.mendelssohn@cms-cmck.com

Jurisdictions covered by the CMS Guide



What the CMS Guide 

provides:

 — Covers 17 jurisdictions across Europe 

 — Comprises for each country a structured 
chapter with information on prerequisites 
and consequences of a Cross-Border Merger, 
i.e. timing, required documents and content, 
involved parties, formal and publication 
requirements, employee participation, tax 
consequences etc. 
 

 — Comprises for each country a structured 
timeline with information on the milestones 
for implementing a Cross-Border Merger 

 — Country chapters and timelines can easily be 
extracted and compared (thanks to folder 
format) 

 — Online Planner accessible via internet 
provides opportunity to select jurisdictions 
involved in your cross-border merger project 
to visualize selected timelines on screen, to 
harmonize timing for milestones and to print 
and distribute timelines to team members 

CMS Guide to Cross-Border Merger

1 2

2

31 DECEMBER: END OF THE 

LATEST FISCAL YEAR

1 JANUARY: EFFECTIVE DATE

of CBM (tax and accounting effect)

1

31 AUGUST:

APPLICATION TO GERMAN 

COMMERCIAL REGISTER OF 

GERMAN TRANSFEROR TO BE 

FILED ON 31 AUGUST AT LATEST 

TO AVOID INTERIM ACCOUNTS

4

4
PREPARATORY STAGE 

∙ Due diligence 

∙  Drafting of corporate documentation, i.e. common draft 

terms of merger, management reports, draft shareholder 

resolutions

∙  Drafting of information to employee representatives

∙  Prior authorisation or approval from regulatory / third parties, 

if required

3

3 3

CLOSING OF ACCOUNTS  

of transferor and transferee companies 

and audit by statutory auditors of each 

company

4

5
6

5

6

EXECUTION 

OF COMMON 

DRAFT TERMS 

OF MERGER 

(MID-JUNE) 

FINALISATION OF 

THE CORPORATE 

DOCUMENTATION

9
(BEGINNING OF AUGUST)

GENERAL MEETINGS OF 

TRANSFEROR AND

TRANSFEREE COMPANIES 

10

11

(END-AUGUST) DELIVERY OF 

PRE-MERGER CERTIFICATES

(END-AUGUST) APPLICATION 

TO COMMERCIAL REGISTER 

10 11 13

13
(MID-SEPTEMBER)

COMPLETION OF CBM  

(legal effect)

12
SCRUTINY 

OF LEGALITY 

1212

LEGEND

Action without a fi xed 

time limit

Action with a fi xed 

time limit

A

a

A

A

9

7
8

7

FILINGS / PUBLICATION OF COMMON DRAFT TERMS OF 

MERGER 

The common draft terms have to be submitted to the 

Commercial Register one month prior to the general meeting 

(END-JUNE)

MAKING AVAILABLE LEGAL DOCUMENTS

Legal documents to be put at disposal of shareholders and 

employee representatives one month prior to general meeting

CONVENING OF GENERAL MEETINGS

8

JANUARY FEBRUARY MARCH APRIL MAY JUNE JULY OCTOBER NOVEMBERAUGUST SEPTEMBER

Germany: 

simplifi ed timeline of a CBM
Country timeline



Your situation: 

 — You are planning a Cross-Border Merger 
and need guidance to decide whether a 
Cross-Border Merger is possible and 
sensible 

 — Despite the transition of EU Directive on 
Cross-Border Mergers, national legislations 
vary on important aspects

11

// GERMANY

Tax aspects

Retroactivity The effective date for taxation purposes can  —

be set back using a balance sheet that dates 

back as long as eight months.

If reorganisation is to be carried out on the  —

basis of the balance sheet dated 31 

December of the preceding year, the 

reorganisation must be filed for registration 

in the Commercial Register by 31 August.

Tax loss carry-forward, or loss of 

losses?

Tax loss carry-forwards in Germany will be  —

lost in case of a merger if the company 

carrying the losses ceases to exist due to the 

merger. Nevertheless, losses might be used 

to match a merger profit due to the fact that 

the merger is conducted by fully or partly 

using hidden reserves as far as this is 

possible under the German minimum 

taxation rules.

Voluntary or required disclosure of 

hidden reserves and taxability

As a general rule, hidden reserves are to be  —

disclosed. 

Upon application, however, the assets may  —

be assessed at book value or any other value 

between market value and book value, if the 

receiving Member State is subject to Art. 8 

of the Merger Tax Directive (90/434/EEC). 

The transferee company may benefit from  —

that step-up.

Need for a binding ruling from 

financial authorities

There is generally no need for a binding  —

ruling. 

In case of legal uncertainties, a binding  —

ruling may be obtained. 

A new administrative decree concerning the  —

taxation of transformations will be released 

shortly.

III. Tax law

Your benefits:

 — Gives you an initial overview over key 
milestones, timing aspects, individuals and 
authorities to be involved 

 — Provides you with the opportunity to initially 
structure the documentation and the process 

 — Combines corporate law, labor law and tax 
aspects for each jurisdiction

Action in transferor 

and transferee country

Action in transferee country

Action in transferor country

DECEMBER

Country chapter

1

Consequences of the cross-border merger

Legal effects Transfer of all assets, liabilities and  —

employees to the transferee company.

Change of membership. —

Termination of the transferor company. —

Major tax consequences No taxation at the level of the transferor  —

shareholders.

Taxation of assets of the transferor company  —

at the transferee company on a real value 

basis; continuation of book value possible if 

German transferee company.

Merging companies

German companies which can 

participate in a cross-border 

merger

Limited liability company  — (Gesellschaft mit 
beschränkter Haftung or GmbH).
Stock corporation  — (Aktiengesellschaft or 
AG).
Limited partnership on stock  —

(Kommanditgesellschaft auf Aktien or 
KGaA).
Societas Europaea  — (SE) with its seat in 

Germany.

Rules for other companies or 

partnerships

No specific rules apply; a cross-border  —

merger involving partnerships is possible on 

the basis of the Sevic decision of the 

European Court of Justice.

Germany

I. Corporate law


