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In the past, the majority of foreign investors in the People’s Republic of China (“PRC”) chose to establish 
a new foreign investment enterprise (“FIE”) in order to gain access to the PRC market rather than to 
acquire an already existing domestic entity. In the meantime, this situation changed and M & A 
transactions become increasingly important. Possible targets of M & A activities in the PRC can either be 
already existing FIEs or domestic Chinese enterprises. 
 

Acquisition of Foreign Investment Enterprises  
 

The legal basis for the acquisition of shares in an already existing FIE are the relevant investment laws 
and mainly the Certain Regulations on Changes to Shareholder’s Rights in Foreign Investment 
Enterprises of May 28, 1997.  

In the acquisition of such shares, the restrictions imposed on foreign investment by the Guideline 
Catalogue on Foreign Investment Industries have to be complied with. If according to these regulations in 
a certain industry only a Sino-foreign joint venture is permitted, it is not possible for a foreign investor to 
transform such Sino-foreign joint venture into a wholly foreign-owned enterprise by acquiring all shares of 
the Chinese partner. 
 
Generally, the transfer of shares requires a resolution of the board of directors of the FIE, the change of 
the Articles of Association of the FIE as well as the consent of the other shareholders, if any. According 
to PRC law, the other shareholders, if any, also have a pre-emption right. Further, both the share transfer 
agreement as well as the transfer of the shares are subject to the approval of the competent examination 
and approval authority, i.e. the competent Authority of Commerce, and have to be registered with the 
competent Administration for Industry and Commerce. 

 

Acquisition of Domestic Enterprises  
The legal basis for the acquisition of domestic Chinese enterprise are the Provisions on Mergers and 
Acquisitions of Domestic Enterprises by Foreign Investors (“Provisions”) which were revised with effect of 
September 8, 2006.  

The Provisions cover both share deals and asset deals. 

⎼ A share deal is legally defined as the purchase of the equity interests of a domestic company or the 
subscription to a domestic company’s capital increase, resulting in the conversion of the domestic 
company into a FIE. 

⎼ An asset deal is legally defined as either the foreign investor’s establishment of a FIE and the 
purchase, through such enterprise, of the assets of a domestic enterprise and operation of such 
assets, or the foreign investor’s purchase of the assets of a domestic enterprise and the use of such 
assets to invest in and establish a FIE to operate such assets. 

In case of acquisition of a domestic enterprise by foreign investors, regardless if by means of a share 
deal or by an asset deal, all restrictions imposed on foreign investment by PRC law apply. That means 
in particular, that the rules of the Guideline Catalogue on Foreign Investment Industries have to be 
complied with. The Provisions expressly demand that before the acquisition, the shares or assets have 
to be appraised by an assets evaluation institution registered in the PRC. The assets appraisal shall be 
conducted in accordance with common international appraisal methods. 

The share or asset transfer agreement is mandatorily subject to PRC law. Both, the acquisition of 
shares in as well as the acquisition of assets of a domestic Chinese company by a foreign investor are 
subject to the verification by the competent Development and Reform Commission, the examination 
and approval by the competent Authority of Commerce and the registration with the competent 
Administration for Industry and Commence. 



 
 

3 | Mergers & Acquisitions in the People’s Republic of China 

 

 
 

Special Regulations for Acquisition of State-owned 
Assets  
Special regulations apply in case of acquisitions of so-called State owned assets, i.e. of assets or shares 
of State-owned enterprises. In this case, the assets or shares must be appraised by a local Chinese CPA 
who has the qualification to evaluate State-owned assets. The appraisal report must be submitted to the 
competent State owned Assets Administration Bureau. The transaction price generally must not fall short 
more than 10 % of the value stated in the above appraisal report. Further, the transfer of State-owned 
assets must be conducted via an official Equity Exchange Center. This authority will make a public 
announcement of the intended transaction. If there is more than one interested party, the shares or 
assets must be transferred by means of public auction or bidding. 

 

Merger Control Filings 
If the transaction meets certain thresholds, it is also subject to merger control according to the PRC 
Antitrust Law which took effect on August 1, 2008. The authority in charge of merger control is the Anti-
Monopoly Bureau under the PRC Ministry of Commerce.  

 

Summary 

In case of acquisition of shares of domestic Chinese enterprises, foreign investors should be aware of 
particular risks. It is absolutely necessary to conduct a detailed financial, tax and legal due diligence. In 
some cases, however, an assessment of the existing risks nevertheless turns out to be difficult. In these 
cases foreign investors are well advised to conduct an asset deal rather than a share deal. 
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CMS, China has been active in China on behalf of its clients forseveral decades and has had an office there since the mid-90s. Our offices in Mainland China are 
staffed by lawyers from China, Germany, Switzerland and the United Kingdom, who provide an extensive range of legal advice and services to clients doing business 
with China. CMS, China is a member of CMS Legal Services EEIG, a European Economic Interest Grouping that coordinates an organisation of independent member 
firms. CMS Legal Services EEIG provides no client services. Such services are solely provided by the member firms in their respective jurisdictions. In certain 
circumstances, CMS is used as a brand or business name of some or all of the member firms. CMS Legal Services EEIG and its member firms are legally distinct 
and separate entities. They do not have, and nothing contained herein shall be construed to place these entities in, the relationship of parents, subsidiaries, agents, 
partners or joint ventures. No member firm has any authority (actual, apparent, implied or otherwise) to bind CMS Legal Services EEIG or any other member firm in 
any manner whatsoever. 
 
CMS member firms are: CMS Adonnino Ascoli & Cavasola Scamoni (Italy); CMS Albiñana & Suárez de Lezo, S.L.P. (Spain); CMS Bureau Francis Lefebvre (France); 
CMS Cameron McKenna LLP (UK); CMS DeBacker (Belgium); CMS Derks Star Busmann (The Netherlands); CMS von Erlach Henrici Ltd. (Switzerland); CMS 
Hasche Sigle (Germany), CMS Reich-Rohrwig Hainz Rechtsanwälte GmbH (Austria) and CMS Rui Pena, Arnaut & Associados RL (Portugal).. 
 
CMS offices and associated offices: Amsterdam, Berlin, Brussels, London, Madrid, Paris, Rome, Vienna, Zurich, Aberdeen, Algiers, , Beijing, Belgrade, Bratislava, 
Bristol, Bucharest, Budapest, Casablanca, Cologne, Dresden, Duesseldorf, Edinburgh, Frankfurt, Hamburg, Kyiv, Leipzig, Lisbon, Ljubljana, Luxemburg, Lyon, 
Marbella, Milan, Moscow, Munich, Prague, Rio de Janeiro, Sarajevo, Seville, Shanghai, Sofia, Strasbourg, Stuttgart, Utrecht, Tirana, Warsaw and Zagreb. 
 
“CMS, China” should be understood to mean the representative offices in Mainland China of CMS Bureau Francis Lefebvre, CMS Cameron McKenna LLP and CMS 
Hasche Sigle, working together. 
 
CMS, China 
CMS Hasche Sigle Shanghai Representative Office 
2801 Tower 2, Plaza 66 | 1266 Nanjing Road West | Shanghai 200040, China 
T +86 21 6289 6363 | F +86 21 6289 9696 
 
CMS, China 
CMS Cameron McKenna LLP | Beijing Representative Office (UK) 
Room 1901, Building A, Sanlitun SOHO Centre | Chaoyang District | Beijing 100027, China 
T +86 10 85270259 | F +86 10 85900831 
www.cmslegal.cn 
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