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Introduction

Summary of considerations

Options post-Brexit
Checklist for finance documents

Reference lists The UK left the European Union (EU) on 31 January 2020, but it is only now, after the transition period (which
ended on 31 December 2020) that creditors start grappling with the effect of Brexit on distressed situations.
Your CMS contacts - - b -

What are the consequences of Brexit on enforcement options for creditors? What strategies may other
stakeholders pursue in light of the new interaction of the UK and European restructuring and insolvency regimes?
As the EU legislation relevant to restructuring and insolvency pre-Brexit, being the EU Recast Insolvency
Regulation (EIR) and the Brussels | (Recast) Regulation, have ceased to apply to the UK from the end of the
transition period (except in limited circumstances), the landscape looks very different from 1 January 2021.

We have sought to summarise in this note the key changes for creditors post-Brexit from a restructuring and
insolvency perspective, focusing on their options in enforcement situations. As part of this, we have included on

the next pages:

Options post-Brexit — a diagram to show the impact of Brexit on both UK and EU restructuring and insolvency
processes.

Checklist for finance documents — a quick reference guide to the types of issues to look out for in finance
documentation post-Brexit.

Reference lists — including the EU Member States, EEA States and Model Law Adopters.

For further detail, please also refer to the guidance issued by The Insolvency Service on 15 January 2021 entitled
Cross-border Insolvencies: Recognition and Enforcement in EU Member States from 1 January 2021.

This document is for general guidance only and does not constitute definitive advice. It is based on the law as at
25 January 2021.
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Summary of considerations

The effect of Brexit on restructuring and insolvency is to make cross-border restructuring more complicated, slower
and potentially more expensive. This can be seen in a number of different areas:

— UK insolvency procedures: the UK courts now have jurisdiction in a wide range of new cases. For example, a
Luxembourg entity with its COMI in Luxembourg and no establishment in the UK can now be placed in
administration in the UK. However, these new proceedings will not enjoy automatic recognition in the EU. Local
law advice will have to be sought on recognition in the relevant jurisdictions.

— UK restructuring tools: although we expect Schemes of Arrangement and Restructuring Plans (RP) to continue
as helpful and popular tools in cross-border restructurings, creditors should bear in mind that their recognition in
the EU will be more complex post-Brexit.

— EU insolvency proceedings: as these won't have automatic recognition in the UK, it may be necessary to apply
for recognition under the Cross-Border Insolvency Regulations (CBIR) or commence concurrent UK proceedings.

— Enforcement of judgments: English judgments won’t be as easily enforceable in EU jurisdictions as they were
pre-Brexit, unless the finance documentation has exclusive jurisdiction clauses. Otherwise, enforceability will
depend on local laws.

— Finance documentation: creditors should be mindful of a number of changes which will be necessary to finance
documents post-Brexit.

We expect that there will be a period of uncertainty while some of these issues are resolved. We will continue to
keep this under review and are happy to discuss any further implications.
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Options post-Brexit

Formal insolvency Restructuring Insolvency proceedings
Administration CVA Liquidation Scheme of Arrangement Restructuring Plan
Wider jurisdiction than pre-Brexit: two grounds under the exit arrangements: Still available to foreign companies if “sufficient No automatic recognition
1. COMI proceedings — if (wherever it is incorporated) it has its COMI in the UK connection” to the UK, which is a lower threshold than in UK

COMI. No further debate as to whether the Brussels

) ‘ Various options, but these do
Regulation applies

not have the same effect /
scope and would therefore

2. Establishment proceedings - if (wherever it is incorporated) it has its COMI in an EU
Member State and an establishment in the UK

(for liquidation, these apply to compulsory and creditors’ voluntary liquidation only) Although we expect Schemes and RPs to continue as likely need parallel UK
Plus grounds under domestic law: helpful and popular tools in cross-border insolvency proceedings:
restructurings, creditors should bear in mind that their 1 c Border Insol
Administration CVA Liquidation recognition in the EU will be more complex post-Brexit - (ross-border Insolvency
(see below) Regulations (implementing
1. Incorporated in England and Wales | English courts also assume jurisdiction to wind up Model Law) - only
. - . S R ition in EU? i i
2. Incorporated in an EEA State 1. Sufficient connection to the jurisdiction ecognition in tested regime for foreign
) ) I L . . e ] IPs to seek assistance to
3. Not incorporated in an EEA State 2. Reasonable possibility that the winding up will No automatic recognition in EU. Only options: deal with assets in UK
but has its COMl in a I\/Iember‘ benefit those applying for it — Hague Convention — excludes insolvency matters but 2. Section 426 co-operation
State (other than Denmark) or in 3. Court able to exercise jurisdiction over one or more would apply if Scheme / RP based on finance documentation " limited largely
the UK persons interested in the distribution of asset with exclusive jurisdiction in favour of English courts. Note Commor;wealth countries

(1) some debate whether an RP may fall within insolvency and importantly, not EU
Recognition in EU? exception, (2) doubts as to whether asymmetric / LMA-style ' -
[ jurisdiction clause in finance documentation will be 3. Common law - modified
universalism, and note that

sufficient for Hague Convention to apply !
one may only discharge an

English law debt by an

No automatic recognition in EU:

— No recognition of COMI determination in UK — Domestic law of Member States — vary and require

“Safe harbour” provisions (relating to protection of security over assets in a Member State, local legal advice. There may be an increased risk of English proceeding
defence to claw-back action, etc) in EIR no longer apply challenge in the relevant EU Member States going forward
Options for recognition: — Lugano Convention —would substantially replicate the

effect of the Brussels Regulation and therefore assist with

— Domestic law of Member States — vary and require local legal advice recognition, as and when the UK succeeds in joining

— Model Law - only in a limited number of jurisdictions (including four EU Member States)
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Checklist for finance documents

=

|
Bail-in?

You will need to:

EU references?

Governing law?

Jurisdiction?

As English judgments will no longer be enforceable in Remember: Take a look at:

all EU Member States automatically, you will need to

consider:

O

O

Is it likely that a judgment on the contract will need
to be enforced in an EU Member State? If so, in
which Member State(s)?

Does the contract have:

— an exclusive jurisdiction clause — 2005 Hague
Convention will apply, so that EU courts are
obliged to recognise English judgment (note
insolvency exception);

— an asymmetric / one-sided exclusive jurisdiction
clause (typical in LMA-style documentation)
— doubt as to whether the 2005 Hague
Convention applies.

If plan to enforce outside of 2005 Hague
Convention, take local advice as to ability, timing
and cost implications, consider whether foreign law

security involved and whether arbitration may be an

option.

The position will be improved should the UK
succeed in joining the 2007 Lugano Convention.

[] EU courts (except Denmark)
recognise choice of English law
for both contractual and
non-contractual obligations.

] Danish courts recognise choice
of English law for contractual
obligations only.

[] The UK recognises the choice
of any foreign law for both
contractual and non-
contractual obligations.

[] References to the “European
Union”, “EU” and "EEA" —
does the UK need including
separately?

[ References to EU legislation
and the need for UK legislative
references.

[[] Definitions such as “Audit
Laws”, “IFRS” and "VAT".

[ Representations concerning
Centre of Main Interests and
Establishments.

O

O

Include bail-in provisions in all
finance documents governed
by English law, if an EEA
financial institution is or may
become a party.

Consider with local lawyers
the inclusion of bail-in
provisions in finance
documents governed by the
laws of EEA and non-EEA
states (other than the UK) in
which a UK financial
institution may have a liability.
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Reference lists

EU Member States

Model Law Adopters

Austria Belgium Bulgaria Croatia Cyprus Czechia EU Adopters:
Denmark* Estonia Finland France Germany Greece Greece Poland Romania Slovenia
Hungary Ireland Italy Latvia Lithuania Luxembourg
i i Non-EU Adopters:
Malta Netherlands | Poland Portugal Romania Slovakia
i i Australia Bahrain Benin Brazil BVI Burkina Faso
Slovenia Spain Sweden
Cameroon Canada Central Chad Chile Colombia
African
EEA States Republic
All EU Member States along with: Comoros Congo Cote d'lvoire | Democratic | Dominican | Dubai
i i Republic of | Republic International
Iceland Liechtenstein Norway the Congo Financial
Centre
Equatorial Gabon Gibraltar Guinea Guinea- Israel
Guinea Bissaeu
Japan Kenya Malawi Mali Mauritius Mexico
Montenegro | Myanmar New Zealand | Niger Panama Philippines
Republic of | Senegal Serbia Seychelles Singapore South Africa
Korea
Togo Uganda United USA Vanuatu Zimbabwe
Kingdom

*Subject to certain opt-outs, including with regards to area of freedom, security and justice.
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Your CMS contacts

Martin Brown

Partner, London

T +44 20 7367 2590

E martin.brown@cms-cmno.com

Emma Riddle

Partner, London

T +44 20 7367 2563

E emma.riddle@cms-cmno.com

Sian Aitken

Partner, Edinburgh

T +44 131 200 7385

E sian.aitken@cms-cmno.com

Timea Scholey

Senior Associate, London

T +44 20 7367 2519

E timea.scholey@cms-cmno.com

Glen Flannery

Partner, London

T +44 20 7524 6867

E glen flannery@cms-cmno.com

Peter Wiltshire

Partner, London

T +44 207367 2896

E peter.wiltshire@cms-cmno.com

Julian Turner

Consultant, London

T +44 20 7067 3552

E julian.turner@cms-cmno.com

Kelly Rothwell

Senior Associate, London

T +44 20 7367 3857

E kelly.rothwell@cms-cmno.com
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