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Wind turbine technology is moving forward rapidly, with step-changes in size, capacity and 
efficiency.        

Increased government support - inclusion of onshore wind and solar in the Contracts for 
Difference scheme, commitment to Net Zero by 2050,the Offshore Wind Sector Deal - means 
increasing support for renewables in the UK.

So it’s game on for:
 — Repowering: experience in Europe shows repowering can be financially justified well before the end of a 

project’s operational life. Also, UK onshore wind consents are usually for 25 years, so decommissioning obligations 
are starting to appear on the horizon. 

 — Variations: some developers are looking to vary consents to take advantage of newer turbines before they have 
been implemented, especially offshore and those looking at unsubsidised projects. 

Planning / Consenting Considerations
 — Evolving Planning Policy: in principle, varying and repowering has generally positive policy support in the UK.  

In England, the latest NPPF exempts repowering projects from the need for express development plan and 
community support. In Scotland and Wales, there is more detailed policy support within SPP and PPW. However, 
at the site level, planning policy could have changed materially. Offshore, consent variations are commonplace.

 — Landscape and visual impacts: applications for varied or repowered projects will often focus on the 
consolidation effect of replacing more smaller turbines with fewer bigger ones. However, increased size can have 
implications both on extent of visibility and landscape character. In addition, aviation lighting requirements 
increase when tip heights exceed 150m.

 — Efficiency and viability: the extent to which increased capacity and efficiency offered by larger turbines is a 
material planning consideration is likely to be increasingly explored in future variation and repowering applications. 

 — EIA Assessment baseline: this is a developing area. To the extent consents for a new scheme and a previous 
scheme overlap, the EIA baseline should be the previous scheme (not a restored site). However, this does not 
remove the EIA requirement to provide an assessment of a new proposal on a standalone basis, so variation or 
repowering proposals can involve as much or more work than a new scheme. Non-material variations will usually 
be an exception.

 — Cumulative position: the most up to date cumulative position will always need to be considered for any 
repowering application or variation, raising the potential for new cumulative impacts not present when the 
previous scheme was consented.

Consenting Options

Potential Option England Wales Scotland 

Varied Planning Permission 
(S.73/S.42)

New Planning Permission        (most likely)         (most likely  
(if 10MW or less))

       (most likely 
(if 50MW or less))

S.36C Electricity Act 1989

New S.36 Electricity Act 1989         (most likely  
(if more than 50MW))

DNS Planning (Wales) Act 2015/
Wales Act 2017

        (most likely  
(if more than 10MW))

Note: for offshore wind projects in England and Wales with a DCO, consenting options for a variation may include a 
new DCO, a non-material change to the DCO (in practice the most common) or a material change to the DCO, 
together with associated variations to marine licences or deemed marine licences.

The different consenting options have different pros and cons depending on the circumstances, so it is important 
to carefully consider the consent strategy for a variation or repowering proposal.



Land Considerations
 — Term: the term of any lease for the project site will most likely have been granted for the same period as the 

original planning consent, i.e. 25 years. Even if the lease contains an option to extend the term, the new project 
may still require landlord’s consent to redevelop and/or reconfigure the site.

 — Permitted use: the original permitted use under the lease may be specific to the original planning permission, 
e.g. specifying the number of turbines and/or the original capacity of the site. Consider also any additional new 
technology required at the site, such as co-location of battery storage.

 — Rent: there may be a tension between perceived uplifts as a result of increases in capacity or efficiency, and the 
downwards pressure of the new subsidy environment.

 — Decommissioning: the decommissioning obligations as drafted may not be suitable for a varied or repowered 
project. In addition, it may be possible for some of the repowering to be done while existing turbines continue to 
operate, necessitating shared areas of the site and the access to it.

 — Transport route to site: careful analysis of the route will be required to transport larger blades to site, in 
particular land take or oversailing agreements.

Other Interface Issues
In addition to the immediate challenges of land and planning, the full range of considerations applicable to any new 
renewables project will need to be revisited, including:

 — Wake loss: a repowered, or even varied, project could find its position inverted with neighbouring sites objecting 
to a new application and seeking wake loss compensation.

 — Shared infrastructure: shared infrastructure such as access routes may need to be renegotiated to serve a varied 
or repowered project.

 — Grid Connection: connection agreements may need to be revisited, especially if capacity increases.
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Extensions of life: may give rise to 
similar considerations as repowering 
because, for planning purposes, an 
extension is replacing what would 
otherwise be a restored site.



CMS Cameron McKenna Nabarro Olswang LLP
Cannon Place
78 Cannon Street
London EC4N 6AF

T +44 (0)20 7367 3000
F +44 (0)20 7367 2000

The information held in this publication is for general purposes and guidance only and does not purport to constitute legal or professional advice.

CMS Cameron McKenna Nabarro Olswang LLP is a limited liability partnership registered in England and Wales with registration number OC310335.  
It is a body corporate which uses the word “partner” to refer to a member, or an employee or consultant with equivalent standing and qualifications.  
It is authorised and regulated by the Solicitors Regulation Authority of England and Wales with SRA number 423370 and by the Law Society of Scotland 
with registered number 47313. It is able to provide international legal services to clients utilising, where appropriate, the services of its associated 
international offices. The associated international offices of CMS Cameron McKenna Nabarro Olswang LLP are separate and distinct from it. A list of 
members and their professional qualifications is open to inspection at the registered office, Cannon Place, 78 Cannon Street, London EC4N 6AF. Members 
are either solicitors or registered foreign lawyers. VAT registration number: 974 899 925. Further information about the firm can be found at cms.law

© CMS Cameron McKenna Nabarro Olswang LLP

CMS Cameron McKenna Nabarro Olswang LLP is a member of CMS Legal Services EEIG (CMS EEIG), a European Economic Interest Grouping that 
coordinates an organisation of independent law firms. CMS EEIG provides no client services. Such services are solely provided by CMS EEIG’s member firms 
in their respective jurisdictions. CMS EEIG and each of its member firms are separate and legally distinct entities, and no such entity has any authority to 
bind any other. CMS EEIG and each member firm are liable only for their own acts or omissions and not those of each other. The brand name “CMS” and 
the term “firm” are used to refer to some or all of the member firms or their offices. Further information can be found at cms.law

Your free online legal information service.

A subscription service for legal articles  
on a variety of topics delivered by email.
cms-lawnow.com

©
 C

M
S 

C
am

er
on

 M
cK

en
na

 N
ab

ar
ro

 O
ls

w
an

g 
LL

P 
20

20

Leilah Rawle
Partner
T +44 20 7367 3032
E  leilah.rawle@cms-cmno.com

Robin Hutchison 
Partner
T +44 131 200 7553
T +44 20 7367 3793
E  robin.hutchison@cms-cmno.com 

1902-0086145-11

Munir Hassan
Partner
T +44 20 7367 2046
E munir.hassan@cms-cmno.com

Robert Garden
Senior Associate
T +44 20 7367 3546
E robert.garden@cms-cmno.com

Claire Wallis
Senior Associate
T +44 131 200 7948
E claire.wallis@cms-cmno.com

Planning Power Property

Chris McGarvey
Partner
T +44 141 304 6030
E  chris.mcgarvey@cms-cmno.com 


