C/M/S/

Law.Tax

_—

/ -
. «"‘ /4

7 - ~~/4
2 . 4
- \v
> T rosﬁumpe

o /ﬂ? com pwnc
' and WAl



Introduction

CMS advises a wide variety of financial institutions
across Europe - assisting with market abuse
compliance and handling investigations and
enforcement cases.

We find that firms struggle to cope with the
complexity of the different national regimes that
have grown up since the EU’s Market Abuse
Directive (MAD I). These problems make
compliance difficult and pose real challenges when
suspicious transactions are investigated by several
authorities, often under very different national
procedures, without any sensible coordination.

Financial institutions will have to deal with the new
EU legislation, known as MAD Il. Firms need a truly
European solution and expert advice across the
differing national regimes. Inspired by our
experience of domestic and cross border work across
Europe and to help firms meet the challenges of
MAD Il we have designed the CMS online market
abuse resource (go direct to www.law-now.com/
marketabuse) which analyses EU legislation and the
domestic regimes in 19 countries.

We hope that you will find it useful.
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Dealing with the differing national
market abuse regimes

Member states have implemented MAD | on a minimum harmonisation basis with the result that
member states have maintained and developed widely differing national regimes.

The main difficulties relate to the scope of the many over-lapping
prohibitions and the different views that regulators take on
permitted activities and accepted practices. Many member states
have altered or expanded upon the MAD | provisions, some have
additional legacy provisions, and most have an additional
and over-lapping criminal regime. In the UK, for example,
there are prohibitions implementing MAD | and there are also
additional prohibitions that existed before MAD | and which
are broader (and super-equivalent).

There is also a huge difference in the approach to products
traded on a primary multilateral trading facility (MTF)

— some countries have not extended market abuse beyond
those products that are traded on regulated markets,
others have extended the full regime to all MTFs, while
some countries have partially applied the regime to MTFs
(some applying only some of the rules and some applying
the regime to only some MTFs). The position is further
complicated by the fact that some member states have

extended the definition of financial instruments to include
the broader list in MiFID.

It is difficult for firms to establish exactly what is, and is not, prohibited. Traders and compliance teams
face a bewildering web of over-lapping and conflicting regimes. One regulator may regard a
given scenario as acceptable, whilst another regulator may view the same facts as market abuse.

The areas in which national regimes differ
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The different investigatory procedures

across Europe

Firms have to deal with hugely different national procedures
for investigating and ‘prosecuting’ market abuse. The CMS
online market abuse resource has flow diagrams to explain
the local procedure in each country.

Firms often assume that the process will be similar to that

in their home country but are often shocked when they

experience the different procedures in other jurisdictions in

areas such as:

— the warning required before a defendant is summoned,
in France it is as little as eight days

— the process for an administrative investigation leading
to a criminal case

— whether there is a process for an agreed settlement

— the timeframe for appeals, which varies from 8 to 30 days.

There is no system (such as the home/host provisions under
the single passport) to ensure that there is a single
investigation of a suspicious transaction (for example by a
single regulator or through a coordinated process). Instead
firms are plunged into a system that encourages and
facilitates multiple, uncoordinated investigations by the
authorities of different countries into the same transaction.
Even where a firm has been cleared by one regulator there is
nothing to prevent another authority from conducting their
own investigation into exactly the same transaction.

This means firms face multiple regulators, all judging the
evidence under their own differing regimes and all of whom
have different attitudes to the prosecution of market abuse
in general, and to the acceptability of various market
practices.

These experiences can be costly and time consuming; it can
be very alarming to find that overseas regulators are able to
take such a different stance.

Mutual assistance

Where an authority requires evidence from a person or firm
in another country, it may conduct its own investigation
directly, but it also has the power under MAD | to request
mutual assistance from the authorities in that other
country. A trader may therefore find that he is interviewed
by his home regulator but that authority may be acting
effectively as an investigatory agent for a prosecuting
authority in another country.

The mutual assistance provisions of the directive mean that
information and evidence gathered by the firm’s home
regulator (for example, by information requests or in
interviews) may be passed to, and used by, the authorities
in other member states. These authorities may follow very
different procedures in their investigation, enforcement and
prosecution of market abuse; they may have more severe
regimes and may have a different attitude to market
practices involved. Firms therefore need to be alive to these
risks and have access to advice and information about the
different national regimes and the risks that they pose.

In future the European Securities and Markets Authority
(ESMA) in Paris will have an important role; ESMA is the new
EU authority which replaced CESR under the new European
System for Financial Supervision. It is charged with raising
enforcement standards across the EU. There is a belief that
market abuse remains widespread despite the introduction
of MAD | and there is a clear priority to be seen to be
cracking down on insider dealing, market manipulation and
late disclosure of price sensitive information.

Financial institutions have to cope with an absurdly complex process when suspicious transactions
(or other suspicions of possible market abuse) are investigated. Rather than a single investigation
under one process, a suspicious transaction is liable to be investigated by several regulators
operating different processes, on different timescales and against different benchmarks.




In the UK, the FSA has stepped up its enforcement programme by augmenting the, already
substantial, manpower of its enforcement division, and increasingly pursuing large fines and
criminal convictions. Recently there have been large fines against firms and individuals (for
example, £6 million against an individual for market manipulation). By the end of 2011 the FSA
had secured criminal convictions against 11 individuals.

Historically some member states have done relatively little to enforce their market abuse regime

under MAD . Firms can therefore anticipate that pressure from ESMA will result in drastic
increases in enforcement activity and much higher penalties.

Coping with change - MAD |l

ESMA, the new EU authority, will need to make sense of MAD lI; the jury
will remain out on whether it will really be able to achieve co-ordinated
investigation and enforcement of a single European rulebook. We are
very doubtful that this will be achieved.

Firms must now prepare for the reform of market abuse regulation under the ‘MAD II' legislation.
This seeks to address issues identified in the European Commission’s review of MAD | and was
launched in parallel with the revisions of MiFID under MiFID II. The new EU legislation takes the
form of a new Market Abuse Regulation (MAR) which will have direct effect (without requiring
domestic implementation) and a new directive introducing EU requirements for criminal sanctions
(under the Lisbon Treaty). Firms will need to prepare for the changes to be introduced under
MAR; these are analysed in detail in the CMS online market abuse resource.

The changes include:

— the extension of the EU regime, for example, to protect junior trading venues that do not
qualify ‘as regulated markets'’

— broadening the prohibitions

— strengthening investigatory powers and sanctions.

It will be hard for firms to assess the impact of the new legislation because the present national
market abuse regimes vary hugely from country to country, so the ‘gap’ analysis will vary too.

Extending MAD | to primary MTFs seems logical to requlators, but the
requirements and prohibitions were not designed for these markets or for the
instruments traded upon them. There are real concerns about the end result
for this diverse group of trading venues and the different products traded.
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How CMS can help - a European solution

to a European problem

Our experience working with financial institutions has highlighted the

need for a truly European solution.

With 5,000 people working in 48 cities across 30 countries,
CMS has the most extensive European footprint of any
law firm. It is therefore ideally placed to deal with the
pan-European challenges of market abuse regulation

and enforcement.

Our people are immersed in the local culture and
understand the legal and regulatory landscape. It means
our clients benefit from high quality expertise wherever
they need it in Europe, delivered in the local context.
Working closely together, our market abuse team has
prepared this online market abuse resource.

It is an invaluable resource for CMS clients and it underpins
the ‘paid for’ services we provide, such as:

— advisory work such as assurance and systems review
— helping with investigations and enforcement

— market abuse training.

We have developed the CMS online market abuse resource
to assist fund managers and other financial institutions. It
draws on extensive research from expert, dedicated teams

6 | Market abuse across Europe- investigations, compliance and MAD I

across our European offices. Our core market abuse team
covers 15 EEA states, as well as other countries such as
Switzerland.

The resource provides extensive material to aid market

abuse compliance with a variety of ‘tools” including:

— materials on the evolving MAD Il regime including MAR

— analysis on the impact of MAR

— atracker feature giving the latest news on the progress
of the MAD Il reforms

— adatabase of regulated markets across the EEA

— adatabase of MTFs operating across the EEA,
identifying those home countries which have applied
the market abuse directive prohibitions

— country by country flowcharts and detailed descriptions
of the different national investigatory and enforcement
procedures

— a database of the competent administrative and
criminal authorities in each country and the various
national-level guidance they have issued

— a database of the national rules and legislation
implementing the market abuse directive and where
they can be found

— a database of the national requirements on the
submissions of suspicious transaction reports.



If you have any questions about market abuse legislation,

the assistance CMS can provide or if you would like to view

the CMS online market abuse resource please:

— email or telephone the contact for your country (contact
details are provided on the enclosed contact sheet) or

— go direct to www.law-now.com/marketabuse.

Market Abuse Investigations - how
CMS can help

We are familiar with the pitfalls which financial institutions
face when ‘suspicious transactions’, and other activities, are
investigated as potential market abuse. We handle
investigations; these may be domestic enquires or those
that involve a number of different authorities in more

than one country. Some of these involve the mutual
assistance procedure.

In our online service, detailed flowcharts show the different
procedures and provide an immediate help to firms faced
with an investigation and a valuable start point for bespoke
advice from the CMS team.

We help institutions familiarise themselves with the
different procedures and assist and represent them during
the investigatory and potential enforcement process. This
includes investigation of individuals, firms and their senior
management for failure in their internal compliance
processes. We can assist with all aspects — reviewing
evidence and advising on the position under the different
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national prohibitions, assisting in responding to documentary
requests and handling interviews. We also prepare formal
representations and handle any cases that proceed further to
the enforcement stage.

Pan-European Advisory Services -
Assurance and Systems Review

We help financial institutions to develop and benchmark
their internal compliance procedures, taking account of the
differing national regimes. We assist firms to assess and
mitigate the risk of market abuse breaches.

We provide advice to legal and compliance departments on
individual scenarios and transactions that raise market
abuse issues. We handle the complex issues that arise in
determining the precise scope of the national regimes and
what is and is not accepted by the different authorities. We
also assist in dealing with the regulatory obligations
concerning suspicious transaction reporting, research
departments and Chinese wall procedures.

Market abuse training

CMS provides training to financial institutions as part of the
firm’s market abuse compliance. We use our internal
resources to develop a bespoke training program that we
deliver on site. We often provide multiple sessions, for
example, when training an entire trading floor.

www.law-now.com/marketabuse
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The Regulatory Zone (RegZone)

A 'free to view' online resource for CMS clients and contacts, providing a wealth of

materials to help financial institutions deal with the fast-changing world of regulation.
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© CMS Legal Services EEIG (May 2012)

CMS Legal Services EEIG is a European Economic Interest Grouping that coordinates an organisation of independent member firms.

CMS Legal Services EEIG provides no client services. Such services are solely provided by the member firms in their respective jurisdictions.
In certain circumstances, CMS is used as a brand or business name of some or all of the member firms. CMS Legal Services EEIG and its
member firms are legally distinct and separate entities. They do not have, and nothing contained herein shall be construed to place these
entities in, the relationship of parents, subsidiaries, agents, partners or joint ventures. No member firm has any authority (actual, apparent,
implied or otherwise) to bind CMS Legal Services EEIG or any other member firm in any manner whatsoever.

CMS member firms are: CMS Adonnino Ascoli & Cavasola Scamoni (Italy); CMS Albifiana & Suérez de Lezo, S.L.P. (Spain);

CMS Bureau Francis Lefebvre (France); CMS Cameron McKenna LLP (UK); CMS DeBacker (Belgium); CMS Derks Star Busmann (The Netherlands);
CMS von Erlach Henrici Ltd (Switzerland); CMS Hasche Sigle (Germany) and CMS Reich-Rohrwig Hainz Rechtsanwalte GmbH (Austria) and

CMS Rui Pena & Arnaut (Portugal).

CMS offices and associated offices: Amsterdam, Berlin, Brussels, London, Madrid, Paris, Rome, Vienna, Zurich, Aberdeen, Algiers,
Antwerp, Beijing, Belgrade, Bratislava, Bristol, Bucharest, Budapest, Buenos Aires, Casablanca, Cologne, Dresden, Duesseldorf, Edinburgh, Frankfurt,

Hamburg, Kyiv, Leipzig, Lisbon, Ljubljana, Luxembourg, Lyon, Marbella, Milan, Montevideo, Moscow, Munich, Prague, Rio de Janeiro, Sarajevo,
Seville, Shanghai, Sofia, Strasbourg, Stuttgart, Tirana, Utrecht, Warsaw and Zagreb.

www.cmslegal.com
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Market abuse across Europe - investigations,
compliance and MAD I

The CMS pan-European online market abuse resource

CMS advises a wide variety of financial institutions across Europe - assisting with market abuse
compliance and handling investigations and enforcement cases.

Firms need a truly European solution and expert advice across the differing national regimes.
Inspired by our experience of domestic and cross border work across Europe, and to help firms
meet the challenges of MAD Il, we have designed this CMS online market abuse resource which
analyses EU legislation and the domestic regimes in 19 countries.

If you have any questions about market abuse legislation, the assistance CMS can provide or if
you would like to view the CMS online market abuse resource please:

— email or telephone the contact for your country (contact details are provided overleaf)

— contact the RegZone by email at regzone@cms-cmck.com or

— go direct to www.law-now.com/marketabuse.
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Contacts

AUSTRIA

Martin Zuffer
T+43 140443 1950

E martin.zuffer@cms-rrh.com

BELGIUM

Catherine Houssa
T+32 2 743 69 02
E catherine.houssa@cms-db.com

Benoit Vandervelde
T+32 2 743 69 20
E benoit.vandervelde@cms-db.com

BULGARIA

in cooperation with
CMS Cameron McKenna

Atanas Bangachev
T+359 2 92199 13

E atanas.bangachev@cms-cmck.com

Renata Petkova
T+4359 292199 46
E renata.petkova@cms-cmck.com

CZECH REPUBLIC

Pavla Kreckova
T +420 221 098 888
E pavla.kreckova@cms-cmck.com

FRANCE

Jéréme Sutour
T+33 147 38 55 00

E jerome.sutour@cms-bfl.com

Correspondent firms
IRELAND

David Byers, Partner
T +353 1 607 1365
E David.Byers@mccannfitzgerald.ie

GERMANY

Dr Joachim Kaetzler
T+4969 71701 133

E joachim.kaetzler@cms-hs.com

Philipp Melzer
T+4969 71701 139
E philipp.melzer@cms-hs.com

HUNGARY

Aniké Kircsi
T +36 1483 4827
E aniko.kircsi@cms-cmck.com

Paolo Bonolis
T+39 06 478151
E paolo.bonolis@cms-aacs.com

LUXEMBOURG

Julien Leclére
T+352 26 27 53 1

E julien.leclere@cms-dblux.com

THE NETHERLANDS

Reinout Slot
T +31(0) 20 3016 319

E reinout.slot@cms-dsb.com

POLAND

Dariusz Greszta
T+48 22 520 5672

E dariusz.greszta@cms-cmck.com

Beata Binek
T +44 20 7367 5678

E beata.binek@cms-cmck.com

PORTUGAL

Francisco Xavier de Almeida
T+351 21095 81 39
E francisco.almeida@cms-rpa.com

ROMANIA

Maria Tomescu
T +40 21 407 3 959

E maria.tomescu@cms-cmck.com

SLOVAKIA

Peter Simo
T +421 02 3233 3434

E peter.simo@cms-rrh.com

Petra Starkova
T +421 02 3233 3421

E petra.starkova@rc-cms.sk

SLOVENIA

Brigita Kralji¢
T+386 16205210

E brigita.kraljic@cms-rrh.com

Mr. Carlos Pefa Boada
T+34 91 451 92 90

E carlos.pena@cms-asl.com

SWITZERLAND

Dr Kaspar E. Landolt, LL.M.
T+414428511 11

E kaspar.landolt@cms-veh.com

UNITED KINGDOM

Ash Saluja
T+44 20 7367 2734

E ash.saluja@cms-cmck.com

Alison McHaffie
T +44 20 7367 2785
E alison.mchaffie@cms-cmck.com



