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This seventh edition of the European
Newsletter is issued by the CMS
Employment Group and provides an
overview of the 96/71 Directive relating
to cross-border postings.

CMS is the organisation of independent
European law and tax firms of choice
for organisations based in, or looking
to move into, Europe. CMS provides
a deep local understanding of legal,
tax and business issues and delivers
client-focused services through a joint
strategy executed locally across 28
jurisdictions with 56 offices in Western
and Central Europe and beyond. CMS
was established in 1999 and today
comprises nine CMS firms, employing
over 2,200 lawyers and is headquartered
in Frankfurt, Germany.

The CMS Practice Group Employment
and Pensions consists of more than 200
partners and associates representing the
labour and pension law departments of
the various CMS member firms.

The labour and pension law departments
of each CMS firm have a long history
of close association and command

strong positions, both in our respective
homes and on the international
market. Individually we bring a strong
track record and extensive experience.
Together we have created a formidable
force within the world’s market for
professional services. The member
firms operate under a common identity,
CMS, and offer clients consistent and
high-quality services.

Members of the Practice Group advise
on labour law and social security issues
affecting business across Europe. The
group was created in order to meet the
growing demand for integrated, multi-
jurisdictional legal services.

Employment issues can be particularly
complex as there is such a wide range
of different laws and regulations
affecting them. The integration of our
firms across Europe can simplify these
complexities, leaving us to concentrate
on the legal issues without being
hampered by additional barriers. In
consequence, we offer coordinated
European advice through a single point
of contact.
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The EU Directive 96/71 provides for
specific rules governing cross-border
postings in Europe.

This Directive has been implemented

in  most European member-states
now. Indeed, it was incorporated in
the United-Kingdom where such
implementation required only minor
legislative changes' as UK legislation
was already mainly consistent with
the EU Directive. The EU Directive was
subsequently incorporated, in German
law as per the so-called “Arbeitnehmer-
Entsendegesetz” implementation Act of
26 February 1996, in the Netherlands
in 1999 (Law dated 2 December 1999),
in Italy (Legislative Decree of 2 February
2000) and in Belgian Law in 2002 (Law

dated 5 March 2002)

In France, a comprehensive bulk of
rules has been implemented since many
years now to deal with all social security
issues arising in cross-border postings
situations.

However, pure employment law aspects
were so far quite mistreated as legal
rules were only focusing on these social
security issues. In practice, this was often
a source of trouble for many European
employers willing to post employees
across Europe.

This deficiency is now solved.

Indeed, French law just finished the full
implementation of the 96/71 Directive

relating to cross-border postings. This
resulted in the enactment of a new
set of rules, which has many practical
consequences in particular with respect to
two major issues: the governing law and
the terms and conditions applicable to the
posted employees, keeping in mind that
the whole purpose of this new legislation
is to avoid any dumping practices.

In accordance with the principle of the
Freedom of movement of persons and
services, a major principle of the Treaty
of Rome, the 96/71 European Directive
of 16 December 1996 provides for
a set of rules governing the posting
of workers in the framework of the
provision of services.

The Directive envisagesvarioussituations
where employees of a company, located
in the European Union, are temporarily
sent to another Member State to
perform work in the context of the
provision of services.

Cross-European postings raised real
issues relating to the determination of
the applicable rules and regulations
to these posted employees in terms
of working conditions, compensation,
working time...

In this respect, the 96/71 Directive
provides for the following distinctions:

The posting, on the account of and
under the direction of the company

making the posting, as per a contract
concluded between said company
and the party to whom the services
are intended;

The posting made within the same

group
employment relationship between

provided the initial
the company making the posting
and the worker remains in force;

The posting of temporary workers
provided the initial employment
relationship between the temporary
agency making the posting and the
worker remains in force.

The purpose of the Directive is to
provide for a “hard core” of clearly
defined protective rules applicable to
the posted employee in the territory of
the Member State where the services
are provided.

Indeed, the Directive states that,
whatever the law applicable to the
employment relationship, the posted
employee shall benefit from the

employment conditions applicable
in the hosting Member State, which
are laid down by law, regulation or
administrative provisions and/or by
collective agreements insofar as they
concern maximum work periods and
minimum rest periods, minimum paid
holidays, minimum rates of pay, health,
safety and hygiene at work, protective
measures with regard to the terms and
conditions of employment of pregnant
women, equality of treatment between

men and women, and other provisions

1 The UK relevant legislation includes, for example, the Working Time Regulations 1998, the National Minimum Wage Act and Regulations 1998,

various discriminations acts and regulations, the Health & Safety at Work etc Act 1974 and the Employment Relations Act 1999.
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on non-discrimination (Article 3 of the
Directive).
Therefore, posted employees shall
benefit from rights equivalent to those
applicable to the employees with whom
they will be working in the hosting
company.

In France, the Act of 2 August 2005
totally renewed the provisions applicable
to cross-border postings in the light of
the EC Directive. As a consequence,
as of today, Articles L. 342-1 to L.
342-6 of the labor Code set the legal
framework applicable to the posting
in France of workers employed by a
foreign company within the framework
of the provision of services.

The 2005 Act provided that these new
provisions would be applicable on the
publication of a Decree and in any case
on 1 January 2007 at the latest. Said
Decree has only been published on 11
December 2007.

It should be underlined that, contrary
to the European provisions, the scope
of the French rules is not limited to
postings occurring in the European
Union. Indeed, French rules on cross-
border postings are applicable to any
posting made in France by foreign
companies, located in or outside the
European Union.

These new rules can be examined under

three aspects: the employer, the posted
employee and the posting itself.
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The employer of the posted
employee must be really and
regularly established outside
France.

Prior to the execution of the service
contract, the employer of the posted
employee must have duly complied with
all rules relating to the implementation
and incorporation of his company which
are in force in his country.

Moreover, the employer of the posted
employee must be really implemented
outside France, which supposes that
a genuine business is duly performed
outside France.

Said condition has the purposes of
ensuring that the foreign activity has not
been organised with the sole purpose
of posting employees.

Excluded situations

Rules relating to cross-border postings
are not applicable to foreign employers
having an activity exclusively in France.

Saidruleisintended to avoid transactions
aiming at the settling of non-operating
companies outside France with the sole
purpose of avoiding the incorporation
of said company in France and the
application of French employment law.

The employee must work a regular basis
for the foreign employer posting him.
This implies the following:

Existence of a prior employment
contract

An actual employment contract must
exist prior to the posting situation.
Moreover, said employment contract
must not be entered with the sole
purpose of posting the employee.

However, the French Labor Code does
not provide for a specific minimum
period of employment before posting.
In this respect, before the 2005 Act, the
French Labor Administration imposed
a minimum period of one year of
employment at the date of posting. But,
as of today and so far, no administrative
position has been taken further to the
2005 Act.

Continuation of the initial
employment relationship during
posting

The employment contract with the
foreign company continues to be
enforceable during the posting.

As a consequence, the posted employee
must remain under the exclusive
subordination of his/her employer, i.e.
the foreign company, throughout the

period of secondment.



Possible posting situations

French Law envisages various posting
situations: (i) a service contract entered
into between 2 companies according to
which the employee is posted in France
in a third company (ii) a service contract
according to which the employee is
posted in an establishment of the
foreign company located in France, (iii)
a service contract according to which
the employee is posted in a French
entity belonging to the same group as
the foreign company, (iv) a temporary
activity in France or (v) the provision
of services in France on behalf of the
foreign company.

By extending the possibilities of posting
to intra-group posting, French law
finally recognises a common practice
that has been so far ignored from a
legal standpoint.

Temporary nature of the posting

The posting must be temporary and
limited to the period of provision of
services.

However, the French Labor Code (as well
as the EC Directive) does not provide for
a maximum duration. Nevertheless, the
temporary nature of the posting shall be
supremely appreciated by the judges on
a case by case basis, taking into account
the importance of the services to be
rendered and the parties’ intention.

Compliance with the "hardcore”

of rules
Employees employed by foreign
companies and posted in France benefit
from all individual rights applicable to
workers employed under French law, in
addition to the minimum rules provided by
the EC Directive (working time, minimum
compensation...). This constitutes the
common base of the legislation of the
Member States applicable to all cross-
border secondments.

Likewise, employees posted in France
benefit from all extended collective
bargaining agreements applicable in
the French company provided that their
initial employer performs the same
activity as the French entity.

As a consequence, throughout the
period of posting in France, the employee
will in particular benefit from French
regulation relating to minimum wages,
working time, paid holidays, working
conditions (health, safety, protection
against the risks of accident...).

However, these principles do not apply
to all rules and regulations relating to
the conclusion and the termination of
the employment contract, which remain
subject to the legislation chosen by the
parties.

Are also excluded, rules that logically
cannot be applied to employees of a
company incorporated outside France
(e.g. professional training, employee
representation...).

Mandatory prior declaration

In addition to immigration formalities,
employers posting personnel in France
must file a declaration with the Labour
Inspector. This declaration must be
filed before the commencement of the
provision of services and the competent
Labour Inspector is the one where
the services are to be provided. This
mandatory declaration replaces all
declarations that are usually required
by the French Labour Code, except
those specifically governing posting
situations.

In case of non-compliance with these
conditions, the service provider, i.e.
the foreign company, loses the benefit
of all French rules governing cross-
border posting. In this case, notably, the
ordinary legal provisions governing laws
in conflicts become fully enforceable
again (i.e. the rules set by the Rome
Convention). As a result, and as the
case may be, all rules of public order
provided for by French law, and in
particular those relating to termination
will be applicable and not only the
hard-core of rules mentioned above.
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The members of CMS are in association with The Levant Lawyers
with offices in Beirut, Abu Dhabi, Dubai and Kuwait.
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Contact points

Austria

Vienna

CMS Reich-Rohrwig Hainz
Bernhard Hainz
bernhard.hainz@cms-rrh.com
Christoph Wolf
christoph.wolf@cms-rrh.com
T+43 1404430

F +43 1 40 443 9000

Belgium

Brussels

CMS DeBacker

Stanislas van Wassenhove
stanislas.vanwassenhove@cms-db.com
Michael de Leersnyder
michael.deleersnyder@cms-db.com
T+3227436900

F+322 7436901

Antwerp

CMS DeBacker

Jef Degrauwe
jef.degrauwe@cms-db.com
T+32 32060140

F+32 3206 0150

Bulgaria

Sofia

CMS Cameron McKenna EOOD
Gentscho Paviov
gentscho.pavlov@cms-rrh.com
T+3592 9219922

F+359 29219921

China

Beijing

CMS Cameron McKenna
Jonathan Selvadoray
jonathan.selvadoray@cmck.com
T+86 10 8518 2585

F+386 10 8518 1820

Shanghai

CMS Cameron McKenna

Jonathan Selvadoray
jonathan.selvadoray@shanghai.cmslegal.com
Ulrike Glueck

ulrike.gluek@cms-hs.com

T+86 216289 6363

F+86 21 6289 9696

Croatia

Zagreb

CMS Reich-Rohrwig Hainz d.o.o.
Gregor Famira
gregor.famira@cms-rrh.com

T +385 1 4825 600

F+385 14825 601

Czech Republic

Prague

CMS Cameron McKenna v.o.s.
Antonin Kazda
antonin.kazda@cms-cmck.com
T+4202 9679 8111

F +420 2 2109 8000

France

Paris

CMS Bureau Francis Lefebvre
Nicolas Callies
nicolas.callies@cms-bfl.com
Alain Herrmann
alain.herrmann@cms-bfl.com
Thierry Romand
thierry.romand@cms-bfl.com
Nicolas de Sevin
nicolas.desevin@cms-bfl.com
T+33 147385500

F+33 147385555

Lyon

CMS Bureau Francis Lefebvre Lyon
Francois Coutard
f.coutard@bfl-avocats-lyon.com
T+33478954799
F+33472618427

Germany

Berlin

CMS Hasche Sigle

Marion Bernhardt
marion.bernhardt@cms-hs.com
T+49 30203600

F +49 30 203 60 290

Cologne

CMS Hasche Sigle

Bjorn Gaul
bjoern.gaul@cms-hs.com
Gerlind Wisskirchen
gerlind.wisskirchen@cms-hs.com
T+49 22177 160

F+49 22177 161 10

Duesseldorf

CMS Hasche Sigle

Barbara Bittmann
barbara.bittmann@cms-hs.com
T +49 211 4934-0

F +49 211 49200-127

Frankfurt am Main

CMS Hasche Sigle

Reiner Kurschat
reiner.kurschat@cms-hs.com
T+4969717010

F+49 69 71 701 40410

Hamburg

CMS Hasche Sigle

Bernd Roock
bernd.roock@cms-hs.com
T+49 40376 30 311

F +49 40 376 30 40 511

Leipzig

CMS Hasche Sigle

Eckhart Braun
eckhart.braun@cms-hs.com
T+4934 1216 720
F+493412167233

Munich

CMS Hasche Sigle

Dieter Straub
dieter.straub@cms-hs.com
T +49 89 23 80 70
F+498923807110

Stuttgart

CMS Hasche Sigle
Antje-Kathrin Uhl
kathrin.uhl@cms-hs.com
T+49 711 97 64-0
F+49 711 97 64-900

Hungary

Budapest

Ormai és Tarsai CMS Cameron McKenna
Gabriella Ormai
gabriella.ormai@cms-cmck.com

T+36 1483 4800

F+36 14834801

Italy

Rome

CMS Adonnino Ascoli & Cavasola Scamoni
Fabrizio Spagnolo
fabrizio.spagnolo@cms-aacs.com

T+39 06478151

F +39 06 483755

The Netherlands
Amsterdam

CMS Derks Star Busmann
Marco Meijer
marco.meijer@cms-dsb.com
Jos W.M. Pothof
jos.pothof@cms-dsb.com
T+31203016 301
F+31203016 333

Poland

Warsaw

CMS Cameron McKenna LLP
Katarzyna Dulewicz
katarzyna.dulewicz@cms-cmck.com
T +48 22 5205 555

F +48 22 5205 556

Romania

Bucharest

CMS Cameron McKenna SCA
Delia Dragomir
delia.dragomir@cms-cmck.com
T +40 21 407 38 00

F +40 21 407 39 00

Russia

Moscow

CMS Cameron McKenna LLP
Leonid Zubarev
leonid.zubarev@cms-cmck.com
T +7 495 258 5000

F +7 495 7979 080

CMS Hasche Sigle

Anastasija Schestopalowa
anastasija.schestopalowa@cms-hs.com
T+7 4957979070

F+7 495797907

Serbia

Belgrade

CMS Reich-Rohrwig Hasche-Sigle d.o.o.
Radivoje Petrikci
radivoje.petrikic@cms-rrh.com

T+381 11 32 08 900

F+381 1130 38930

Slovakia

Bratislava

Advokatska kancelaria JUDr. Jaroslav Ruzicka
in association with CMS Cameron McKenna
v.0.s. and CMS Reich-Rohrwig Hainz

Peter Simo

peter.simo@cms-rrh.com

T +421 2 544 33 490/171

F+421 2 544 35 906

Slovenia

Ljubljana

CMS Reich-Rohrwig Hainz
Ales Lunder
ales.lunder@cms-rrh.com
T+386 162052 10
F+386 162055 11

Spain

Madrid

CMS Albinana & Suarez de Lezo
Diana Rodriguez
drodriguez@cms-asl.com

T+34 9145193 26
F+3491442 97 35

Switzerland

Zurich

CMS von Erlach Henrici
Damiano Brusa
damiano.brusa@cms-veh.com
Aline Wey Spiers
aline.wey@cms-veh.com
T+414428511 11

F+41 442851122

Turkey

Turkish Department Vienna
CMS Reich-Rohrwig Hainz
Doéne Yalcin
doene.yalcin@cms-rrh.com
T +43 140443 145

F+43 140443 9145

Ukraine

Kyiv

CMS Cameron McKenna LLC
Yaroslav Petrov
yaroslav.petrov@cms-cmck.com
T +380 44 391 3377

F +380 44 391 3388

United Kingdom

London

CMS Cameron McKenna LLP
Anthony Fincham - Employment
anthony.fincham@cms-cmck.com
Mark Atkinson - Pensions
mark.atkinson@cms-cmck.com

T +44 20 7367 3000

F +44 20 7367 2000

CMS is the organisation of independent European law and tax firms of choice for organisations based in, or looking to move into, Europe.

CMS provides a deep local understanding of legal, tax and business issues and delivers client-focused services through a joint strategy executed locally
across 28 jurisdictions with 56 offices in Western and Central Europe and beyond. CMS was established in 1999 and today comprises nine CMS firms,
employing over 2,200 lawyers and is headquartered in Frankfurt, Germany.

CMS nine member firms are: CMS Adonnino Ascoli & Cavasola Scamoni (ltaly); CMS Albifana & Suéarez de Lezo (Spain);
CMS Bureau Francis Lefebvre (France); CMS Cameron McKenna LLP (UK); CMS DeBacker (Belgium); CMS Derks Star Busmann (Netherlands);
CMS von Erlach Henrici (Switzerland); CMS Hasche Sigle (Germany); and CMS Reich-Rohrwig Hainz (Austria).

CMS offices and associated offices: Belgrade, Bratislava, Bristol, Bucharest, Marbella, Milan, Montevideo, Moscow, Munich,

Amsterdam, Berlin, Brussels, London, Budapest, Buenos Aires, Casablanca, Cologne, New York, Prague, Sao Paulo, Sarajevo, Seville,

Madrid, Paris, Rome, Vienna, Zurich, Dresden, Duesseldorf, Edinburgh, Frankfurt, Shanghai, Sofia, Strasbourg, Stuttgart, Utrecht,

Aberdeen, Algiers, Antwerp, Arnhem, Beijing, Hamburg, Kyiv, Leipzig, Ljubljana, Lyon, Warsaw and Zagreb.

The members of CMS are in association with The Levant Lawyers with offices in Beirut, Abu Dhabi, Dubai and Kuwait.
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