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l. Cases before the National Courts and Cornpetition Authorities

In 1992, the European Commission iinp.osed heavy finesr for bid rigging on a
nurnber of associations in the Dutch const¡uction seÇtolì representing .around

4200 Dutch constmction conrpanies.2 The dccisions r.r-as upheld by the Court of'
First Instance.{

In November 2001, whistie-blor,ver Ad Bos clairned that agreements on the
priccs quoted in tenders rvere as widespr*rd a practice as ever, producing

I Decisionof'EuropcanCommìsdon.CasesI\,'/31.572andIV32,571 [1S92]O.jL9Z1t.
' 

-I'he Co¡¡mission cl¿il¡ed that the ¡lssÕciâtions had, in practice, tren acting lcir arr¡uncl 5000
Dutch conrpanies, Ibid, para I l,

:r rhis decision is rel'erred to a1i d1e. "SPO clecision". sPo stands lor the Associadon of
Collaborating lÌìcr-I{e.gulating Organisatio-ns in. the Oonst¡uction Scctor (l;crafging twn
'\ænøwøttaule Prij re.gehtþ. ûrgr!ilita Lij"r ín tfu. Botauijvwheidl.{ Judgruent ol the Cor¡rt of First Instance, Cæe T.-29l92 J'PO [1995] ECR II--289.
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c\/idcnce of cluplicate bookkccping coverins the peliod fiom l98tì to l99B and
showing tlie virtual5 anìourìts his cornpany owed to coûìpetitors (and u.ere owed)
under thc bid-rigging schcme.

Ä parLiameÌltary l:oarcl of cnquiw sct up to inrcstisate clescribed thc Dutch
constructio¡r scctor as "inlèctcd".6 Tire l)Lrtch Competition Authority (NN,Ia)t
carried out a largc-scale and r,r'icle-rangine invr:stigation of thc builcling sector.s In
2003 it renderecl six decisions.!''lìventy-six r:ornpanies wer-e found to h¿ne
coorclinated thcir actions in pr,rblic tendcrs and r,vcrc fined for infrìnscmcnts of
thc Dutch Compctition Act (DCA).rO,r¡ 'I'he eviclcnce pur fbr-h-ard Ìr,v Acl Bos
playcd a significant lolc in the largest <-rf rhesc cascs.

In February 2004. fìrrthr:r cviclencc of cluplicatc bookkecping was uncoverccl.
Whereas thc Bos bookkccpina lecolcts hacl prìmarily conccrned a spccific sector
(the r:arthrvorks, roacl rvorks :rnd h1'draulir: eneineering (.)W!Vl scctor), thcsr: nerv
rccords brought to light bid*iggirrg praotices that had existccl in arìotlìer sector
(thc civil ancl utiiitv sector) vcars beforc Ad Bos r,r'cnt public.

'I'he governrnerìt set an ultirnatum.12 cornpanies lvho fäiled to adrrit, bcfòre
I l\da,v 2004. to plcvious czrrtel practiccs cor.rld, as dccidcd or-t a czrse-by-case
basis, bc shlrt r¡ut of fìrturc pr-tblic procurelncnt tenclcrs.l3 A massir.t:473
cornpzuries¡+ ñled f'or lenicucy and cxce¡:tional proccdural. mcasurcs r.vere

rcquired in or-clcr to cnsure sr,v.ift and adcquatc scttlemcnt.

fu) hur Sub.çectots

The NMa distinguishcd betrveen four subsccrors: (i) thc G\\{lV scctor;ì5 (ii) thc
installatio¡r sector; (iii) the rcrsiclenti¿Ll and nori-residential construction seotor;¡6
and (irì othcr consrruction-relatcd scrctors.

On 13 C)ctoÌ:t:r 2004, tlie NlVfa issricd t\4'o statements ol obicctionri

i ;\ctual payments lvere alledgedly onlv macle in a small number ol c¿rscs.¡i LorycL I-loxt. (.Tazede Karnø) 2001 2, 28093, No I I . Report of' 12 l)eccmber 2002.7 l{l\4a stands |or Nedalarulse À,[ed¿rltnging¡authorít¿it. See rvwlvnnlanct.nl
B According to a letter lìom lhe NÀ,fa to the tr¡Iinister of' Economic Aflairs. 4June 200,!. statelnents

of objcction had been prcp;rrcd in l3 cascs.
!r l)ccìsions ol l{\'la: case 3055r sclnandal.2003l; case 2tJ73 Noord IlotlanrtAthL [2t]031; casc 2906

Hefinan.r/sobtange [2003]; cìav: 30|t4 '4tleti¿kl¡anan [2003]; casc 30(ì4 tlsJàtt.1unre ruegnþ.@e¿cn
ì{oonLMduland f20031; Casc 3272 Aamberlútra en MoÌ,ailraat [2003).r0 'lrlìc total fìne ar¡ountcd to approxinrat.clv €100 nrillion.

Ir All six drtcisions arc currctrlly thc subject ol administrat.ivt: reconsidcratir¡n prucceclings bef'orc th¡
Nlla.

12 Lctnr liorn thc tr{inister.ol' Econotnic AflÌ¿it.s to lralliarncnt. 2lJ February 2004.
13 "lhis thrcat of beirrq shut out only concoled contrac{s arvardccì by thr: cenu¿tl sovernmenl.

Ilortevel local governments are likcly to apply the same rules.rr Lctter fiorn rhc Nr\,la to thc L4irrisLu.ol lìcorrornic AIIairs, l2 Octobet.200,l.ìi In I)utch: grord-, u,eg- en aalerbouw.
rô lrr l)utch: burgøliikt- m Ltilikilsbauut, or B&U. Literallv. the Dutch rcÌn means "cii,il and utilities

construction".
17 tlndr:rArt 5!) of thc DCI¡\.
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u.'ith rcspect to the G\AM¡ scctor. Thc fir'st dealt with approximatcìy 400
companiesr8 suspcctcd of infringing^ thc DCA bctr.r'ccn 199BIe and 2001 lry
participatirrg in various coml¡inations relatirrg to te¡rders ancl rxrnsulting rvith each
othc:r be{'orehand 'r'r'it}r ¿r r¡ier.t to coordinating their biclcling behaviour (Cast:

4155). lfÌrc scconcl rcport s1:ccifically conccrncd the coopr:ration bt:trveen tw.o

eror-rps of six companics,lo one group focusing on the road construction scctor
and thc other on thc concrcte ancl hydraulic enginecrine scctor (Case 3lB3). The
cotrtpariics were a<rused of' dividing up thc l)utcir market fbr large infiastructural
rvork in tlie Netherlarrds, rvl.rich includes the triglrspced rail lirrk to Belgiurn and
France, ancl thc la.il link through thc Betuu,c rcsion to Gcrmany (Betr-nvcroutc).

Thc lepolts on tlìc otlìer subscctors are expccted to be rclcased l¡ctwr:en

Jarruary and \,{ay 2005.

(l¡ ) Fa.çt-track Procedutu

To rcclucc thc ç'orkload and spcccl things up, tbe NN¿[a dcsigned a¡ acceleratcd
sanction procedurc Iòr thc G\\¡W sector u,hich. if' succcsslul, wili be implcmentcd
fìrr the other subsectors.

llhe accclclated proccss will be r¡oluntary for thc 400 cornpanies inv<tlvecl

which c¿rn opt out durine tlìc pl-occss, but companics cornpÌctirrg thc fast-tr-ack
proccdure are leu.¿rrded l:y zt,75ok rr:duction in the 1ìne.

What does thc procedurc cntail? Filst, the cornpany mu.sr waivc its right to
submit ¿r staterncnt about thc rcport and to conduct an inclividual inspection of a
clrafi of the report or zury other clocument relating to the nlatter.2¡ 'I'Ìrc conrpariy
must dcclare that it does not rr:fìrte thc fäctual and lcg:1l fincìings m:rcl<: in tht:
rr:port. Further, thc company must giv<r its authoris:rtion to bc rt:prr:scntccl l-ry zi

singlc replcscntativrì, lvho rvill rcprcscnt. all thc cornp¿rnics that opt for this
procr:dule ¿rnd r.vho will prescnt generic argurnelts about the s¿urction.2:

Companies that opt for thc fast track, but havc rcason to bclieve that the finc
to bc imposcd will jcoparclisc rheir corpnrate existcnce, are gi\¡en an opportunitv
to substantiate this clain rvith booReepirrg rer:ords. 'lhe NMa may take this
circumstance irrto ac<;ount c¡n ¿r case-bv-c¿rse b¿rsis.

The Nl\,fa."vill thcn rn¿rkc an indiviclu¿rl decision lor and irnposc arr indiviciu¿rl
perralty on e¿rch cornp¿ìny u'Lrich will tlicn be able to challcnge the fäctual
arrd legal fìndirigs in thc adnlirristratir,'e reconsider:rtion proceedings belorc the

Accorcling to the lcttcr lìor¡ thc Ntr{a to thc \.{inister of Economic A{làirs, l2 october 2004. 136
companies out ol 400 h:rd gìvcn rrotificirtion under thc leuir:ncy progrzrmrne.
"l'hc D(,1¡\ cntcred into lorre on lJanuary l9!)tì.
All ol thcse companies arc also adchcsscd in rhc starcmcnt ol objcction in Case .1155.

l)()A,.Arr 00, prras I arrrl 2.

In the G!\lv procer:ding:, this rcprcsenLalirc h¿rs becn JCì lìlankert, lbrmer chairman sr th¡
conlederation of Netherlands Industry and Employers, an unlbrell;r organisation of employers,
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NlvÍa ìtsclf23 and in judicìal
Rotterdarn.2+
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appeai proc.ccdings before the District Court of

In the G\,\iW subsector, approximatcly 350 companics havc optecl for thc fast
track.2:' Generic íìrguments w(Ìrc presentecl in Deccmbcr 2004 and a prelirninarry
clraft of the ternplatc f'or the decisions u,¿rs releascd on 24 .]anuzrry 2005.
Participating comp:rnics now have a final opportunit).' to opt out. The final
incìividual decisio¡rs of' ttre NÀ.4a rvill l-re rendcrecl in the weeks to fòllov¿

þ) Guidelínes.for tlu Imþo.rition of liirrcs

Sin<rc ;r strict appÌicati<xr of the ¡çgular Cluidelincs íor tht: ftnposition of Fint:s26

rvas likelv to have oveù harsh consequcnces fòr the construction scctor,27 thc
NÀtIa has acioptccl spccial guidclincs. callcd thc Guidclines for thc Imposition of
llirres fbr thc G\,V\A¡ Sul.¡sector (G\,V\A/ Guidclines).2' r,r'hich apply regardÌess of'
rvhcthcr a company Ìizis optcd lbr the làst-track proccclure or nor.

Unclcr the G\41,V Guidelines, thr.: b:rsis fr¡r dctr:rmining th<: ¿rrnount of the
{incs is the "turnover ol'the comparrl ¿rchicvecì in 20012e o¡l thc basis of' contr'¿rcts

awardecl in tcnder proccdurcs" (2001 Turnover).3o Thc conccpt of 2001
Turnover raiseci rnany qucstiorrs among the construction corr4;anies a¡rd tlieir
auclitors and the NÀrfa providcd (sornc) furrher guidance in ansrvcrs to spccific
qucstions posccl lry NfVR-A,, thc association of Dutch accountants.3l

flhe ma.ximum fines in the general GW\,V casc (Case 4155) '"vill arnounr ro
I2o/o <>f thc 2001 'hrrnovcr'.:r2 If'a company is also fillnc,l to havr: p:rrticipatr:d in
the rnmpctitiorr la'r,r' irrfiingr:rnents clealt r,vith irr tlic case dezrlirrg rvith the two
spccific eloups (Casc 3183). an aclditional rnaximum of 3%r of the 2001 Turn-
over rvill bc imposed per ìnfririgernent.:r5 "I'his mcarrs that corrstruction companics

13 Art 7:1, Gcneral Administratirrc Larv Act.
2t Art 8:1, Gcnt:raì Aclministr¿rtira Lalv Act iu con junction tvith l)CA, Arr 93.
25 Since another lr0 companics in the G\\\\¡ seclor rnust follol,the regular procedure, the Nlda still

has its work cut out for it.
26 cluidelincs fòr the Inqrosìtion o1'Firrcs,2l l)r:ctrnber 2001, staatscourarl, l9 l)ecunbcr 2001,

No 24tì.
Accordins to para l5 of the Guiclclincs l'or thc Lrposition ol Fines, a Iìne is Ì¡ased on l0% r¡f rhc
ctltire tu¡nover achievcd witlr the prnclucls or seruices imr¡h'eci in thc infringcnrcn{.. In rhc c¿rse of'
bid riggirrg. pnra l6 of the Guìdclilir:s lor thc Imposition ol'Fines states tlì¿ìr. each p¿irricipant in the
cartel is cleemed to hart had the tuurover associated with the contract in rn'hich the price had becn
:rg..reecl upon, rcgarcllcss rvhethcr this comltany u,as actually alvarded the coÌìtracl or not.
Guidelincs fur the lrr¡rosition of Firxrs in the G\'WV Subsecto! l3 October 2004, Staakcourant, 14
October 200J, No 19t3, :t.

The Nì{a consiclcrs thc ,vcar 2001 to bc a representatile ,rcar for the DCjA riolations at issue.
(ì\{¡\\¡ Guielelines, pars 7.

NTV'RA stalids lor Korinklijk ,Ned¿rlands In.çLiluut aan R4àsler Rcþsteraccounlantç. See wrwt:nivra.nl.
(]uesdons ancì Ansrrcrs, 5 Novunl¡er 2004.

Ì2 (]\\1\¡ Guidelinrs, para I l.
:r3 G\,\{\¡ GuideÌines, pam 12.
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that arc subjcct to the findings in both Case 4155 and Casc 3iB3 can bc finccl a
rr¿uiirnun of lB% of tireir 2001 'Iìrrrrover:

Fincs may bc r"cducecl, holvcver', on various cumulativc3+ srouncls: (i) reduction
of' fincs based on thc NÀ4a Lcnir:ncy Guirlelines;3s (ii) redur;tion of fìncs based on
thc supply of infì¡rr¡ration to the tax aì"rrhorirics (l % ol' thc 2001 Turnover r.vith a
maxi'run of'€10,00036); (iii) reclu<;tion of fincs l:ascd on tÌre payrncnt of
darnziges (1200 civil suits arc currerttly perxlirrg arrcl the scctor is endeavouring to
havc these suits settled at once. Thc NNfa statcd that, if scttlcment is rcaclrecl. it
r.r,ill grarrt an extra recluction of' the fine f'or everv compatry invoh'ed by l0% of'
thc amount contributed to thc scttlcmcnt); (19 r-cdLrction of fincs for srnall ancl
rreclium-sizcd busincsst's (for <nmpanics in Casc 4155 r.vith a tot¿ìl turnovcr of'
lcss th¿rn €10 million in 2001, thc finc rvill be reducecl by an additional 15% of'
thc nr:t finc alier reductions givr:n und<:r itr:ms (i) (iii) abovc3T); ancì (r) rcdr-rctiou
of' fìnes bec¿rusc ol the tirreat of' bankluptcl, (i{' a company is a},¡le to sul-¡stanti:Lte
that the fine r.r'ould lead to bankruptc); a pâvment schcclulc will be a.:angcd orì as
a Ìast lesolt, a reduction c¡f' the fìrrc r,r'ill br: er.antcdirr).

In its drali clecision ttrc NN{a anlounccd that it u,ill impose iìncs arnou¡rtins
to€135 million.3s Allcgt:dly this is onlv 50% <lf'the amount rhar thc NI\,Ia
zrnticipatcd it would inrpose whcn it dcsisned thc specific G\\¡W Guidelines.

3¡ G!\4'\¡ Cluidelines, para I9 sa,vs that the rcc'luction 1'or complcting thc làsr-t¡'ack proceclurc can bc
adcled to any lcnictrcl, rcduction.'l-his is signilìcant, bcciruse thc Nù[a's Lcniency Gui<lelines para
I0 prthibits the accurnulation o{' rcrìr¡ctions.

:j:r l'hc NìvIa Lcniency Guidclines clividcs leniency into thrcc catcgorics. Cìatcgory A concerns fìne
inrmunity (essurtially teportine lhc existcncc of'a cartel bcfõre investiçrtionsì, caleÈory Il a fiue
reduction ol at least 50% (cssentially lor the first cartelist rcporting thc existence of a cartel afìcr
invcstisations begin but befbrc a report is issuecl) and catcgory C a finc rcduction of l:ch,vcen l0
and 50% (l'or re¡:orting tÌìe existoìce of a car{el alter it has alreadv bcen rcported or lvhen ccrlaul
c¿t.egorn B cotrditions are not- rnet1. It is unlikcly that any contpany qualifies lor the application of
the reduction in czrtegories A and IÌ. Thc G\\av Guidelincs. para 17 secms to conlìrn this by
prr:r,iding thc s¡:ccilìc criteria fbr the applical.ion ol'ouly catc¡;orv Cl lcnitrrcy rcjuctions i¡ thc
G\'\lV subsector (a 20% rccluction of a firlr: is awardccì if a thoroughly s¡rccifiecl notification is
made; I 0olo reduction is arvarcled if the lames oI other participants ol the cartel are given; I 0% if
lvolks tlìal thc compctition inlì'ingerncnls re¡:ìle to are spccihed; ancl fìnally l0% il'a ãornpany has
cooperatcd more than tJre larv rcquir.ed).

:J6 The NNfa has promised that lìnes rvill be reduced if a company has givtrr the Nì,{a permission
lo Pass on Lhc infòrrn¿rrìr:n that rvas proviclcd in thc liarnervork ol lttricncy notificatiorrs to t¡c
l)utch tax ¿ruthorities (leLter from Nl\la posted on its wrilsitr: írur*rvnnrancl.nl) <t¡l I I Octo6er
2004) In the fast-track procedure this reduction has been ser ât l % of the 200 1 Turnovel rtirh
a maxinru¡n o1 610,000, Tlrcrc is nu lcason whv rlris p(,rc(.ntäqr slrould not:,pply in r,:grr¡r
¡rrcceclurcs.

rr;- 'I-his odd approach lcads to ¿r sittration in which a company thal llas cooperatecl such that a 50%
rccluction of'fìne has bccn alvardccl rrndcr the Lcnicncy Guidelines coulcl actually bc grantcd a
:rnr¿11¿¡ rccluctiort thatr a srnall or rnr:diurn-sizcd cortp¿ìny that lìas not coollcrated i¡r this rilav

38 It is likely that this rneasure will bc based on G\\4.V Guidelincs para !0.
le lìúnncieele l)agblad, 25.Jannary 2t)05; i\A{) Hanfulsbtad, ZS .Januarv 2005.



?28

(d) Comments
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The effrcicncy with which the Nlvla h¿rs hanciled tÌìe m¿ìss lcnicncy notilicatiorr so
fal is inpressivc. Howcver, it rcrnai¡rs to bc sccn hor,v manv cornpanies u¡ill
exercise the optiorr to get ofl' the fàst track. If' this nurnÌ:cr is too high, the chaos
that has so far becn carefully avoidecl will likely set in after all, as thc NMa would
have to deal rvith an unprecedcnterl number of individual proceedings. Prt:sum-
abÌ-r,; this rvould also mean that the fàst-track proccdure ili its current form tvonld
not be appliecl to tht: other subscctors.

Another question is hou'many cornpänies will lodgo administrativc requests
for reconsideration and subsequcntly jurliciaÌ appeaÌs. Too high a number vvill
have a significant eflèct on i\Nl[a operations ancl the administration of' the courts.
It is at least likcly that companies that opcratc in multiplc sccrors r¡',iìl lodgc pr<.r

f'orma aclrniriistrative requests fclr reconsideration in anticipation of' the fines to
be issued in othcr subsectors. 'lhc companies fincd in Decembcr 2003 r,r,ill also
wíìnt to r.vait fbi' the outcomc ol thc appeals befort: eiving up thcir rights of
defencc in thc G\W\¡ ca-qcs.

In thc administlativc rcconsidcra.tion procecdines thc NMa r.l'ill havc to
demonstrate sufliciently that the coûtpanv corrcernecl u':ts zrctually and
inclividually invoh,'ed in the carrcl tha.t is clcalt with in Case 4155 and,/or 3183
and explain r,r'hether and n'hy thc {ine iu the casc at h¡rnd is proportionate. Givcn
tlie gcnrrral n¿rtulc ol the reports and thc proccdurc in this case, this lvilÌ not be
casr'. In the r:r'cnt of' a judicial appeal, thc fäst-track irrocedure anrl thc G\IIAI
Guidclincs wdl iner,'itably bc asscssed and appraiscd by the court, \{hat thc court
has to say al¡out the package deal that thc NMa has cut the construction sector in
tiris case rvill be an inr'¿Lluable ìesson f'or tlie {uture.


