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THE RELEVANCE OF FOREIGN
BUSINESS PRACTICES UNDER

DUTCH LAW

In a recent Dutch Supreme Court decision' it came up for discussion whether Turkish business
practices could play a role in the interpretation of a contract under Dutch law.
This question was answered affirmatively using the 'Haviltex-criterion’.

What is the ‘Haviltex-criterion’?

In Dutch literature and case law the ‘Haviltex-criterion’
means as follows. In the case Ermes/Haviltex?, the Dutch
Supreme Court considered the question of whether the
terms of a written contract can only be answered by a
literal interpretation of the stipulations of that contract.
According to the Supreme Court, it is important to
determine the intention of the parties in the given
circumstances and what they reasonably expected from
each other. In addition, the social environment and the
legal knowledge of the parties can also be relevant.

The course of the proceedings

In the present case the private limited company A3
entered into a credit agreement and a settlement
agreement with ISBANK GmbH (hereinafter: “Isbank”).
The aforesaid agreements will hereinafter be referred
to as ‘the Agreements’. The Agreements were signed
by the entrepreneurs X and Y (hereinafter: ‘Claimants
X and Y’). In this case, Isbank held Claimants X and Y
personally liable for the debts of their company. Isbank
took the position that “according to Turkish business
practice an entrepreneur who enters into a credit and
a settlement agreement intends to bind himself for
debts of his company and is accordingly personally liable
towards the creditor concerned”.

In the first instance, the District Court of Amsterdam
held by final judgment that the Claimants were indeed
personally liable towards Isbank under the Agreements
and they were ordered to pay amounts to Isbank.

The Claimants appealed. With respect to Claimant X

the Court of Appeals of Amsterdam upheld the final
judgment. With respect to Claimant Y, however, the
final judgment was upheld in part. The Court of Appeals
applied the "Haviltex-criterion” as discussed above and
based the personal liability of the Claimants on the text
and the manner of signing of the Agreements.

Both Claimants appealed to the Dutch Supreme Court,
which decided that the complaints put forward in the
legal remedies cannot lead to (an appeal in) cassation.
According to the Supreme Court, no substantiation is
required since the complaints do not demand an answer
in the interest of the unity of law or legal development®.
In conclusion, the Supreme Court dismissed the appeals
in cassation. In spite of the foregoing, the Advocate-
General of the Supreme Court made a conclusion that
will be discussed below.

The opinion of the Advocate-General

The Advocate-General considered that the Claimants did
not contest the aforesaid business practice on sufficient
grounds. Additionally, if a party seeks an interpretation
of a contract under Dutch law using the ‘Haviltex-
criterion’, all circumstances of the case are important. The
applicability of Dutch law does not prevent Dutch courts
from attaching legal consequences to foreign business
practices. Despite the fact that the applicable law in the
proceedings is not up for discussion, foreign elements
should be considered. The Advocate-General hereby
referred to another judgment by the Dutch Supreme




Court, in which the usual Chinese criteria were taken
into account while Dutch employment law was applied®.
Given these facts, the decision of the Court of Appeals
did not show incorrect interpretation of the law nor an
inadequate substantiation. Therefore, he considered that
the appeal in cassation should be dismissed.

Conclusion

The present case confirms that even though Dutch
contract law is applicable, Dutch courts can still attach
importance to foreign and Dutch business practices.
Therefore, each of the contracting parties should be
aware of the applicable business practices in the other
party’s country. Dutch courts may take these practices
into consideration in the event of conflict on the
interpretation of a contract.

Contact

Ms. Seval Onder

Attorney at law

T +31 302121 452

F +31 302121 333

E seval.onder@cms-dsb.com
Languages: Dutch, Turkish, English

Addresses

Amsterdam

Amstelplein 8-A

1096 BC Amsterdam

The Netherlands

P.O. Box 94700

1090 GS Amsterdam

The Netherlands

T +31 (0)20 3016 301

F +31(0)20 3016 333

E amsterdam@cms-dsb.com

Brussels

Nerviérslaan 85

B-1040 Brussels
Belgium

T +32 (0)2 650 04 50

F +32(0)2 650 04 59

E brussel@cms-dsb.com

Utrecht
Newtonlaan 203
3584 BH Utrecht
The Netherlands

P.O. Box 85250

3508 AG Utrecht

The Netherlands
T+31(0)30 2121 111
F+31(0)30 2121 333

E utrecht@cms-dsb.com

"HR 11 February 2011, LIN: BO9613

2HR 13 March 1981, NJ 1981, 635

3No names are given in the judgment

4Article 81 of the Dutch Judiciary Organization Act .
5 HR 18 November 1983, LIN: AG4694, NJ 1984, 345 Website

For more information about
CMS Derks Star Busmann,
please visit www.cms-dsb.com.

CMS Derks Star Busmann is a leading commercial law firm in the Netherlands with 220 attorneys at law, civil law notaries and tax advisers.
It offers legal and tax services from offices in Amsterdam, Utrecht and Brussels, to a wide range of companies, public sector bodies and
organisations. Visit www.cms-dsb.com for more information.

CMS Derks Star Busmann is a member of CMS. CMS Legal Services EEIG is a European Economic Interest Grouping that coordinates an organisation
of independent member firms. CMS Legal Services EEIG provides no client services. Such services are solely provided by the member firms in their
respective jurisdictions. In certain circumstances, CMS is used as a brand or business name of some or all of the member firms. CMS Legal Services
EEIG and its member firms are legally distinct and separate entities. They do not have, and nothing contained herein shall be construed to place
these entities in, the relationship of parents, subsidiaries, agents, partners or joint ventures. No member firm has any authority (actual, apparent,
implied or otherwise) to bind CMS Legal Services EEIG or any other member firm in any manner whatsoever.

CMS member firms are: CMS Adonnino Ascoli & Cavasola Scamoni (Italy); CMS Albifana & Suérez de Lezo, S.L.P. (Spain);
CMS Bureau Francis Lefebvre (France); CMS Cameron McKenna LLP (UK); CMS DeBacker (Belgium); CMS Derks Star Busmann (The Netherlands);
CMS von Erlach Henrici Ltd. (Switzerland); CMS Hasche Sigle (Germany) and CMS Reich-Rohrwig Hainz Rechtsanwalte GmbH (Austria).

CMS offices and associated offices: Amsterdam, Berlin, Brussels, London, Madrid, Paris, Rome, Vienna, Zurich, Aberdeen, Algiers,
Antwerp, Beijing, Belgrade, Bratislava, Bristol, Bucharest, Budapest, Buenos Aires, Casablanca, Cologne, Dresden, Dusseldorf, Edinburgh, Frankfurt,
Hamburg, Kyiv, Leipzig, Ljubljana, Luxembourg, Lyon, Marbella, Milan, Montevideo, Moscow, Munich, New York, Prague, Rio de Janeiro, Sarajevo,
Seville, Shanghai, Sofia, Strasbourg, Stuttgart, Tirana, Utrecht, Warsaw and Zagreb.

=)
~N
v
c
S
=
>
=z
c
c
©
IS
&
S
@
=
©
o]
&a
n
~
et
@
[a)
v
=
(&)
©

www.cmslegal.com




