DEAL
N

Tax on Inbound Investment

in 33 jurisdictions worldwide

Contributing editors: Peter Maher and Lew Steinberg

&

Y%
* 7N

L

18

]

1B

bl

il

=1 1
g |1 1RO

<l T

L

o | T =

NV
* 2N

1.3
'l

I

Laga
o1l

o= T

<L

Q

T=0m= |
g | 1RO

2012

Published by

Getting the Deal Through

in association with:

A&L Goodbody

Abraham & Co (Solicitors, Advocates and Notary Public)
ADMD Law Firm

Anzola Robles & Associates

Berwin Leighton Paisner LLP

BLP Abogados

BMR Advisors

Boga & Associates

Borden Ladner Gervais LLP

Carey y Cia

CMS Bureau Francis Lefebvre

CMS Hasche Sigle

CMS Reich-Rohrwig Hainz

CMS Reich-Rohrwig Hainz doo
Doria, Jacobina, Rosado e Gondinho Advogados Associados
Hoet Pelaez Castillo & Duque

lason Skouzos & Partners Law Firm
Juridicon Law Firm

KPMG LLP

Kromann Reumert

Mallesons Stephen Jagques

MMLC Group

Molitor Avocats a la Cour
Nagashima Ohno & Tsunematsu
Poledna Boss Kurer AG

Posse, Herrera & Ruiz Abogados
Raidla Lejins & Norcous

Salaberren & Lépez Sans6n
Salans

Skeppsbron Skatt AB

Spigthoff Advocaten & Belastingadviseurs (Curacao) NV
Tron Abogados, SC

Vieira de Aimeida & Associados



DEAL
\)

Tax on Inbound
Investment 2012

Contributing editors:
Peter Maher, A&L Goodbody
Lew Steinberg, Credit Suisse

Business development managers
Alan Lee

George Ingledew

Robyn Hetherington

Dan White

Marketing managers
Ellie Notley

Sarah Walsh

Alice Hazard

Marketing assistants
William Bentley
Sarah Savage

Business development manager
(subscriptions)

Nadine Radcliffe
Subscriptions@
GettingTheDealThrough.com

Assistant editor
Adam Myers

Editorial assistant
Lydia Gerges

Senior production editor
Jonathan Cowie

Chief subeditor
Jonathan Allen

Subeditors
Martin Forrest
Davet Hyland
Caroline Rawson
Sarah Morgan

Editor-in-chief
Callum Campbell

Publisher
Richard Davey

Tax on Inbound Investment 2012
Published by

Law Business Research Ltd

87 Lancaster Road

London, W11 1QQ, UK

Tel: +44 20 7908 1188

Fax: +44 20 7229 6910

© Law Business Research Ltd 2011

No photocopying: copyright licences
do not apply.

ISSN 1753-108X

The information provided in this publication
is general and may not apply in a specific
situation. Legal advice should always

be sought before taking any legal action
based on the information provided. This
information is not intended to create, nor
does receipt of it constitute, a lawyer—client
relationship. The publishers and authors
accept no responsibility for any acts or
omissions contained herein. Although the
information provided is accurate as of
October 2011, be advised that this is a
developing area.

Printed and distributed by Encompass
Print Solutions
Tel: 0844 2480 112

Research

CONTENTS

Albania Alketa Urucgi and Jonida Skendaj Boga & Associates 3
Argentina Sebastian Lopez—-Sansén and Fernando Esteban Morera-Martinez
Salaberren & Lopez Sanso6n

Australia Richard Snowden and Cory Hillier Mallesons Stephen Jaques
Brazil Rodrigo Jacobina Doria, Jacobina, Rosado e Gondinho Advogados Associados 16
Canada Stephanie Wong and Richard Eisenbraun Borden Ladner Gervais LLP 21
Chile Jaime Carey and Manuel José Alcalde Carey y Cia 28
China Matthew Murphy and Yu Du MMLC Group 32
Colombia Juan Guillermo Ruiz Posse, Herrera & Ruiz Abogados 36
Costa Rica Alonso Arroyo, Randall Madriz and Vittoria Di Gioacchino BLP Abogados 40
Croatia Wolfgang Auf CMS Reich-Rohrwig Hainz 44
Curacao Xandra M Kleine-van Dijk and Jeroen Starreveld

Spigthoff Advocaten & Belastingadviseurs (Curagao) NV 49
Denmark Arne Mgllin Ottosen and Michael Ngrremark Kromann Reumert 54
France Michel Collet and Xenia Lordkipanidzé CMS Bureau Francis Lefebvre 59
Germany Wolf-Georg von Rechenberg CMS Hasche Sigle 65
Greece Theodoros Skouzos lason Skouzos & Partners Law Firm 69
India Mukesh Butani and Shefali Goradia BMR Advisors 74
Ireland Peter Maher and Philip McQueston A&L Goodbody 80
Japan Yushi Hegawa Nagashima Ohno & Tsunematsu 84
Latvia Sandija Novicka and Elina Bedanova Raidla Lejins & Norcous 89
Lithuania Laimonas MarcinkeviCius and Ingrida Steponaviciené Juridicon Law Firm 93
Luxembourg Olivier Gaston-Braud Molitor Avocats a la Cour 99
Mexico Manuel E Tron and Elias Adam Tron Abogados, SC 103
Nigeria Lolade Ososami Abraham & Co (Solicitors, Advocates and Notary Public) 108
Panama Ramon Anzola and Maricarmen Plata Anzola Robles & Associates 112
Portugal Tiago Marreiros Moreira, Conceicdo Gamito and Frederico Antas

Vieira de Almeida & Associados 120
Russia Boris Bruk Salans 126
Slovenia Wolfgang Auf CMS Reich-Rohrwig Hainz doo 131
Sweden Niklas Bang, Maria Norlin and Carin Gerding Skeppsbron Skatt AB 135
Switzerland Walter H Boss and Stefanie M Monge Poledna Boss Kurer AG 140
Turkey Orhan Yavuz Mavioglu ADMD Law Firm 144
United Kingdom Gary Richards and Aude Delechat Berwin Leighton Paisner LLP 147
United States Christian J Athanasoulas, Jason R Connery and Jennifer Blasdel-Marinescu

KPMG LLP 152

Venezuela francisco Castillo-Garcia and Raul Stolk Hoet Pelaez Castillo & Duque 158




CMS Bureau Francis Lefebvre

FRANCE

France

Michel Collet and Xenia Lordkipanidzé
CMS Bureau Francis Lefebvre

Acquisitions (from the buyer’s perspective)

1 Tax treatment of different acquisitions
What are the differences in tax treatment between an acquisition
of stock in a company and the acquisition of business assets and
liabilities?

Leaving aside non-tax considerations, the differences lie in the ability
to achieve a step-up in basis in the acquired assets, in the availability
of the tax losses of the seller and in the rate of the transfer tax. If an
asset deal allows a tax-free step-up, tax losses of the French corporate
seller (if any) are not available to the buyer but may be offset against
the seller’s capital gain and the transaction will generally trigger a
5 per cent transfer tax (see question 6). With a stock deal, the asset
basis is not stepped up but tax losses of the target company may be
transferred to the buyer (see question 7) and the transfer tax is gener-
ally capped at €5,000 (unless the target company qualifies as a real
estate holding entity — see question 16).

Moreover, a French corporate seller is likely to privilege a stock
deal, since it may benefit from the participation exemption regime
on substantial shareholdings, which does not prevent the deduction
of the financing costs (interest).

2 Step-up in basis
In what circumstances does a purchaser get a step-up in basis in
the business assets of the target company? Can goodwill and other
intangibles be depreciated for tax purposes in the event of the
purchase of those assets, and the purchase of stock in a company
owning those assets?

Asset deals only allow a step-up in basis in the business assets of the
target company.

Intangibles could be depreciated in specific circumstances. Intan-
gibles may be depreciated only if their contribution to the business
is expected to phase out after a certain period. For instance, pat-
ents, designs and know-how are depreciable, owing to the limited
duration of their legal protection. Trademarks, which usually benefit
from an indefinite protection, cannot be depreciated, unless it can be
determined that the positive impact of the trademark on the compa-
ny’s business is limited in time (eg, in the pharmaceutical industry).
Depending on the industry, specific rules can apply. Depreciation of
the goodwill is furthermore subject to restrictive conditions. Only
items inherent to the goodwill, which are distinct from the clientele,
may be depreciated, if they can be itemised and if their contribution
to the business is expected to lapse after a certain period.

Under a stock deal, there is generally no opportunity for addi-
tional depreciation on intangibles with an increased basis. In real
estate deals, however, where the purchase of the real estate is real-
ised via a flow-through entity (such as a real estate partnership), the
buyer may step up the tax basis of the underlying property tax free
in certain cases.
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Substantial shareholdings eligible for the participation exemp-
tion on capital gains may not be depreciated.

3 Domicile of acquisition company

Is it preferable for an acquisition to be executed by an acquisition
company established in or out of your jurisdiction?

If the acquisition is debt-financed and leveraged in France, a French
holding company is generally necessary. For a French holding com-
pany to credit its interest expenses against the operating profits of
the target company, the two companies should file a consolidated
tax return. Tax grouping requires a minimum, direct or indirect (ie,
via other members of the tax group), ownership of 95 per cent of
the target company. Such minimum shareholding can be achieved
via one or several EU subsidiaries, which are themselves controlled
up to at least 95 per cent. Distributions between group companies
are generally tax free.

An anti-debt pushdown rule restricts, for a nine-year period,
the deduction of interest incurred in connection with the acquisi-
tion from a controlling shareholder or a company controlled by this
shareholder of a target company, which will become a member of the
buyer’s tax group or which will be merged into a buyer’s tax group
member. Some limited exceptions exist. For instance, the limitation
may not apply regarding shares of a target company acquired from a
third party by controlling shareholders of the French tax group prior
to being sold to a French consolidated company. This may be the
case where a public offer is launched by the controlling shareholders.
The period from the initial acquisition to the transfer to the French
consolidated company should not be longer than what is necessary
to complete the two transactions.

Tax, financial and legal consolidation may be achieved through
a merger between the holding company and the target company.
Mergers qualify as tax-free reorganisations. However, such a merger
should be implemented with caution since the French tax authorities
may disallow interest, should they consider the timing of the merger
as abusive.

Besides, as regards LBO acquisitions, the French tax authorities
have extended the scope of thin capitalisation rules to such opera-
tions (see question §).

Aside from the consolidation rules, the French holding compa-
ny’s regime is attractive, given its 95 per cent exemption of dividends
and capital gains realised in connection with substantial sharehold-
ings, either French or foreign (subject to a 5 per cent ownership or
more, for at least two years).

4 Company mergers and share exchanges

Are company mergers or share exchanges common forms of
acquisition?

Generally, mergers are not a usual route for structuring an acquisi-
tion, despite the tax deferral they may allow. The lack of flexibility
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of applicable corporate and tax regulation and the participation
exemption on substantial shareholdings are the main cause thereof.
For instance, reverse triangular mergers are not possible under
French corporate law. Indeed, the former shareholders of the target
company, which merged into the subsidiary of the acquiring com-
pany, may not receive stock of the acquiring company as considera-
tion for the merger. Only stock of its subsidiary can be issued and
remitted. The same rule applies in the case of partial transfer of
assets. Moreover, in this latter case, the newly issued shares in the
company recipient of the assets must be held for at least three years
to achieve tax neutrality. In any event, the tax value of the assets is
carried over.

Share-for-share exchanges may be carried out on a tax-
neutral basis for the French seller (either corporate or individual).
The value of the stock of the target company is carried over. Gener-
ally, share-for-share exchanges occur most often with publicly traded
companies.

For French corporate sellers, share-for-share exchange transac-
tions as a result of a public tender offer on a French or European
stock exchange do not give rise to capital gains tax (CGT). The
non-recognition treatment is automatic and non-elective. The tax
value of the shares exchanged by the seller is carried over at its level
only. The statute provides no guidelines on the nationality of the
companies that issued the shares. It only requires that the transac-
tion be carried out on a French or European stock exchange. There-
fore, foreign companies should be eligible. There is no need for the
shares to qualify as a substantial shareholding. In other situations,
participation-exemption on substantial shareholdings may apply.

For French individual sellers, contribution of the shares to
another company in exchange for newly issued shares by the recipi-
ent company does not trigger the taxation of the gain. The tax value
of the contributed shares is carried over and taxation should arise
(subject to the exclusion below) upon transfer of the shares received
in exchange. The basis in the shares contributed to the recipient com-
pany is stepped-up and there is no holding requirement. An immedi-
ate sale of such shares by the recipient company could be challenged
under the abuse of law theory, unless the proceeds are reinvested by
the selling company. The recipient company may be established out-
side France, in Europe or in the US (among other jurisdictions). More
generally, contributions to companies established in the EU or in a
jurisdiction that has signed a double tax treaty with France providing
for qualifying exchange of information, are tax neutral.

5 Tax benefits in issuing stock
Is there a tax benefit to the acquirer in issuing stock as consideration
rather than cash?

There is no special tax benefit attached to a share-for-share deal
between a foreign buyer and a French seller, other than the tax
attributes of a stock deal (see question 1). The attributes of a debt
financed acquisition do not apply at the level of the purchaser. Ben-
efits are generally on the side of the French seller, which may claim
rollover relief where exemption could not be achieved (see questions
4 and 17).

6 Transaction taxes
Are documentary taxes payable on the acquisition of stock or business
assets and, if so, what are the rates and who is accountable? Are any
other transaction taxes payable?

Transfer tax is payable by the buyer, unless the parties agree other-
wise. In case of non-payment, all parties are jointly and severably
liable for the payment of the transfer tax.

Sale of assets, which generally characterises a transfer of goodwill
as a whole (including customer lists, trademarks, licences and other
intangibles), typically in an asset deal, triggers a 5 per cent transfer
tax on the fraction of the purchase price, which exceeds €200,000
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(and 3 per cent of the fraction from €23,000 to €200,000). Liabilities
of the seller, which are assumed by the buyer, are also subject to the
transfer tax. The same transfer tax applies to the transfer of isolated
intangibles in the case of associated covert or overt transfer of cli-
entele. To the extent that the assets constitute a business as a going
concern, no VAT applies to the transfer and the VAT rights and the
obligations of the seller are passed on to the buyer.

Sale of real estate is subject to a 5.09 per cent transfer tax or
may give rise to VAT if the building was erected less than five years
prior to the first sale.

Sale of stock triggers a 3 per cent transfer tax, capped at €5,000
per transaction. The transfer tax does not apply to sale of stock of
listed companies where the transaction is not documented. With the
sale of shares of partnerships, the cap does not apply.

Sale of stock in a real estate holding company, that is, an entity
the assets of which consist, directly or indirectly, in more than 50 per
cent of French real property, or rights relating thereto, is subject to
a 5 per cent tax with no cap, regardless of whether the real property
is used within the course of the trade or business of the company.
French transfer duties are due even if the shares sold are those of a
foreign company and are enacted by a deed executed abroad.

Finally, a remote tax on the acquisition and sale of securities on
the French stock exchange gives rise to a stamp duty capped at €610
per transaction. Non-resident buyers are exempt.

7 Net operating losses, other tax attributes and insolvency
proceedings

Are net operating losses, tax credits or other types of deferred tax
asset subject to any limitations after a change of control of the
target or in any other circumstances? If not, are there techniques for
preserving them? Are acquisitions or reorganisations of bankrupt or
insolvent companies subject to any special rules or tax regimes?

A change in control of the target company does not limit the avail-
ability of the tax losses. This is good news for the buyer, especially
since tax losses may be carried forward indefinitely and backward
over three years. For fiscal years from 2011, the carry-back of the
NOLs shall be limited to one year and the carry-over shall be limited
in amount (see ‘Update and trends’).

However, the activity generating the losses must be the same
as that at the time the losses are used. Therefore, tax losses may no
longer be available if the company goes through a significant change
in its activity or changes its purpose. This could, for instance, occur
if a new line of business is started and the existing one is dropped or
if the nature of the activity is changed (for instance, from a manufac-
turing to a selling activity).

However, having the pre-existing and main activity becoming
ancillary or ceasing temporarily may not automatically result in the
‘extinction’ of the tax losses.

Under the French tax consolidation regime (which requires an
interest of 95 per cent or more), anti-debt pushdown provisions limit
the use of net operating losses (NOLs) if they are incurred for the
acquisition from a controlling shareholder (or from a seller control-
led by the controlling shareholder) of an entity to be part of the tax
group directly or indirectly (the limitation would also apply should
the acquired entity collapse into a member of the tax group) (see
question 3). Also, the exiting entity of a tax group cannot recover the
tax losses it incurred during the tax grouping. An indemnity may be
considered based on the tax consolidation agreement. In an acquisi-
tion of 95 per cent or more of a company that is a consolidating
parent, its tax group would terminate and exit charges might be
due unless they are neutralised by existing NOLSs at the level of the
consolidating parent. The excess NOLs would be available against
the profit of pre-listed members of the newly formed tax group in
proportion to the amount of these surviving losses of the total losses
suffered by the tax group on a yearly basis. A seamless transition
from one consolidation to the new consolidation occurs with no
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interruption despite the termination of the former group (on the clos-
ing of the financial year during which the event triggering the termi-
nation occurs). Comparable rules apply if the consolidating company
is merged into a new one or is demerged (partially or totally). NOLs
could be transferred in certain proportions and a prior ruling from
the authorities may be necessary.

If some member companies are sold pursuant to the liquidation
of the consolidating company within the course of insolvency pro-
ceedings, the exiting member of the group may recover its NOLs and
capital losses incurred during the consolidation period. The recov-
ering of the tax losses also applies if the company exits the group
because it itself is subject to insolvency proceedings. As another
incentive to promote the takeover of these distressed companies, they
may set up a tax group as of the opening of the fiscal year during
which they were sold, which increases the value of their NOLs.

In case all consolidated companies are merged into the consoli-
dating entity, the NOLs of the group are transferred to the consolidat-
ing entity. If the later changes its activity, only the fraction of NOLs
realised by the consolidating entity will become non-offsettable.

8 Interest relief

Does an acquisition company get interest relief for borrowings to
acquire the target? Are there restrictions on deductibility where the
lender is foreign, a related party, or both? Can withholding taxes

on interest payments be easily avoided? Is debt pushdown easily
achieved? In particular, are there capitalisation rules that prevent the
pushdown of excessive debt?

An acquisition company may get relief for borrowings to acquire the
target company (whether French or foreign) subject to the thin capi-
talisation rules — under the French Tax Code (FTC), section 212.

The limitation is extended to financing granted by affiliates;
whether the affiliate is French or established abroad is immaterial.

It has recently been extended to loans granted by non-affiliates,
the reimbursement of which is guaranteed by an affiliate. Certain
exceptions exist however: loans granted under form of bonds issued
within the framework of a public offer and loans granted in order to
reimburse a previous loan, where such reimbursement becomes man-
datory (inter alia under contractual provisions) due to the change of
control of the debtor. Loans granted by non-affiliate and guaranteed
exclusively by pledge of shares or receivables of the debtor are not
aimed at by the thin-capitalisation limitation. Some exceptions may
suit private equity structures, but not all, especially those involving
the use of two entities established in Luxembourg.

Interest paid to third parties on a loan that is guaranteed by an
affiliate does not come within the scope of the limitation.

First, the related-party interest may be disallowed if the agreed
interest rate is higher than the average interest rate charged by French
credit institutions on two-year or longer loans to corporations (3.82
per cent for the financial year ending 30 December 2010), unless
the French indebted company can demonstrate that the terms of the
related-party financing are arm’s-length (ie, the same interest rate
would have been charged by a bank in similar circumstances).

Once it successfully meets the first test (even partially), the French
indebted company should survive a second filter.

Interest might be disqualified if it exceeds three thresholds: the
interest multiplied by debt-to-equity ratio of 1.5:1, computed by ref-
erence to the net equity of the company and the amount of related
party debt; 25 per cent of a pre-tax adjusted operating profit; and
the interest received from related parties. The disqualified interest
may be disallowed up to the amount of the interest in excess of the
highest of one these three thresholds and only to the extent that it
exceeds €150,000.

The disallowed interest can be carried forward within certain
limits until used, with a reduction of § per cent each year applicable
as from the second year of carry-forward.

www.gettingthedealthrough.com

The rule provides for another safe harbour aside from 1.5:1
debt equity safe harbour: the limitation does not apply if the French
indebted company can demonstrate that the excess interest is attrib-
uted to debt, which does not represent leverage in excess of the level
of third-party indebtedness of the worldwide group.

Banks and certain financial institutions are excluded from the
scope of new thin capitalisation rules.

Excessive interest paid to a related or non-related party estab-
lished in a low tax jurisdiction may be disallowed and treated as a
deemed distribution, giving rise to a withholding tax (WHT) depend-
ing on the state of establishment.

Withholding tax on outbound interest is generally not an issue
in France. Under domestic law, interest is generally paid free of
WHT, except where paid in the newly introduced black list of non-
cooperative states and territories, in which case a 50 per cent WHT
applies (see question 13). In such case, restrictive conditions apply
for the interest to be allowed.

Debt pushdown may be achieved in France subject to the thin
capitalisation rules, limitation applicable to tax groups (see question
3) and general anti-abuse provisions.

9 Protections for acquisitions
What forms of protection are generally sought for stock and business
asset acquisitions? How are they documented? How are any payments
made following a claim under a warranty or indemnity treated from a
tax perspective? Are they subject to withholding taxes or taxable in the
hands of the recipient?

The documentation of the protections depends generally on the
buyer. US buyers generally favour representations, warranties and
indemnification, whereas UK buyers may prefer deeds of tax cov-
enant. In any event, whether stock or assets are acquired, the protec-
tion intends to hold the buyer harmless against any tax and social
tax liability relating to the period ending on and before the closing
date. Should the target company be formerly part of a French tax
group of the seller and have incurred NOLs, indemnification from
the seller may be sought for the lost carry-forwards that are no longer
available to the target company. Under the tax consolidation rules,
NOLs incurred by the subsidiaries are automatically and irrevocably
transferred to the consolidating company.

It results from case law that payments made by the seller under
warranties or claims subsequent to the sale usually do not affect
the capital gain previously computed (or the acquisition cost for the
purchaser) but can be offset by the seller against taxable benefits of
the financial year during which such payments occur. They will have
to be added to the taxable profits of the purchaser. In cases where the
clause in application of which a payment is made can be analysed as
a clause allowing the reduction of the purchase price (the distinction
with a warranty may not be simple), parties concerned can, by claim,
inform the tax authorities of the price reduction and claim that the
capital gain be reduced for the seller and the acquisition price be
modified for the buyer.

Post-acquisition planning

10 Restructuring

What post-acquisition restructuring, if any, is typically carried out and
why?

Typical restructurings include debt pushdown. Also, post-acquisition
restructuring may aim at optimising tax attributes of French compa-
nies that are part of the French group acquired. A careful conversion
of the business into a supply chain type of business model, with
limited functions and risks entities in France, may also, depending on
the circumstances, significantly reduce the French tax bill.
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11 Spin-offs
Can tax neutral spin-offs of businesses be executed and, if so, can
the net operating losses of the spun-off business be preserved? Is it
possible to achieve a spin-off without triggering transfer taxes?

Tax free spin-offs could be carried out in France with and without
the survival of the spun-off company. NOLs of the spun-off business
may remain available against the profits of the recipient company
subject to a ruling from the tax authorities and the application of
the rollover relief regime.

A line of business or qualifying shareholdings of an existing
company could be rolled down to a new company or an existing
company and the shares issued to the contributing company by the
recipient company could be distributed tax free to the shareholder
of the French contributing company (FTC 115.2 spin-off). Shares
must be distributed within one year of the hive-down and a prior
ruling from the authorities is required. Shareholders should commit
to hold the existing shares in the French distributing company and
the distributed shares for at least three years.

A tax-free spin-off or division could also be carried out with no
survival of the divided company (division). The lines of business (at
least two) are contributed to (at least two) existing or newly incor-
porated companies in exchange for shares issued by the recipient
companies to the former shareholders of the divided company. The
tax-free treatment applies even if there is no exchange of shares, for
example, where the recipient companies already own shares in the
divided company. In the case of an exchange of shares, the former
shareholders should receive shares in the recipient companies in the
proportion of the shares formerly held in the divided company. The
shareholders that took part in the decision-making process for the
division must hold the shares received for at least three years. The
holding requirement should cover at least 20 per cent of the shares.
Divisions of holding companies are not eligible for tax-free treatment
(contrary to an FTC 115.2 spin-off). A ruling from the authorities
may be sought, should the transaction fail to meet the requisite test
above (for example, pertaining to qualifying lines of business, hold-
ing requirements, etc).

In both cases, NOLs of the spun-off business may be available
to the recipient companies subject to a prior ruling from the authori-
ties. This ruling is automatically granted if the transaction is subject
to the tax-free treatment; the transaction is not tax-driven; and the
business that has generated the losses is carried on by the recipient
company for at least three years. The use of the NOLs by the recipi-
ent company is subject to the activity test (see question 7). Spin-off
may generally be carried out with minimal transfer tax.

12 Migration of residence

Is it possible to migrate the residence of the acquisition company or
target company from your jurisdiction without tax consequences?

A transfer of the statutory seat of a French company to another
jurisdiction is treated as a liquidation triggering CGT and WHT,
unless the host country is an EU member state and the unrealised
built-in and deferred gains mainly on assets remain taxable in France
(with the attribution of the related assets to a French permanent
establishment, for instance). If the transferred company is a hold-
ing, the shareholdings should be attributed to a French permanent
establishment.

13 Interest and dividend payments
Are interest and dividend payments made out of your jurisdiction
subject to withholding taxes and, if so, at what rates? Are there
domestic exemptions from these withholdings or are they treaty-
dependent?

Dividends from a French company to a foreign shareholder are sub-
ject to a 25 per cent WHT under domestic law, unless the distribution
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is made to a qualifying shareholder established within an EU member

state (15 per cent or 19 per cent, depending on the beneficiary) or a

double tax agreement applies. With a corporate shareholder estab-

lished in an EU member state, the dividends may be paid gross:

e if it is exempt at the level of the EU (or EEA) corporate share-
holder, which holds 5 per cent or more of the French distributing
company for at least two years (the 95 per cent exemption) to
the extent that the recipient shareholder would not have been in
a position to recover the WHT, had it applied; otherwise

e if the EU corporate shareholder holds at least 10 per cent (per-
centage applicable as from 1 January 2009) of the French dis-
tributing company for at least two years.

Anti-abuse provisions apply to both exemptions.

Distributions to non-EU companies are generally subject to a
reduced withholding tax (from zero per cent to 15 per cent) based
on the provisions of the applicable tax treaty (France has entered
into more than 120 tax treaties). Where no tax treaty is applicable,
a domestic 25 per cent withholding tax applies. It goes up to 50
per cent for dividends paid to residents of non-cooperating states
or territories.

French domestic law provides for a branch tax of 25 per cent of
the after-tax French-source profit derived by a foreign company that
is established outside the European Union from business carried out
in France. The branch tax is refunded if the foreign company does
not declare any distribution or declare a distribution whose amount
is lower than the after-tax profit of the foreign company within 12
months from the closing of the financial year of the foreign com-
pany or prove that distributions benefited to French tax residents.
Such branch tax may be limited or cancelled by application of tax
treaties.

Interest is generally paid gross under domestic law, except where
the beneficiary is a resident of a non-cooperating state or territory
(50 per cent WHT) unless it can be justified that the debt does not
intend and result mainly in the location of interest income in the
non-cooperative state or territory. The 50 per cent WHT does not
apply for interest related to a qualifying documented loan originally
extended by a foreign lender to a French entity before 1 March 2010.
Also, interest paid to a qualifying European affiliate — even through a
permanent establishment — (with a minimum 2.5 per cent ownership
for at least two years among other conditions) can be paid gross,
unless the recipient is controlled by a non-EU shareholder and the
chain of ownership is viewed as being abusive.

14 Tax-efficient extraction of profits

What other tax-efficient means are adopted for extracting profits from
your jurisdiction?

Hybrid instruments or distributions that do not qualify as dividends
under certain tax treaties may be used as part of a cash repatriation
strategy.

Specifically, some instruments are intended to be debt for French
corporate income tax (CIT) purposes but equity for foreign income
tax purposes. As a consequence, an interest deduction will be allowed
in France subject to thin capitalisation rules (see question 8) for peri-
odic payments on the instruments; and, although the payments are
taxable for foreign holders, the holders may reduce their income tax
liability in the foreign country on the payments by foreign tax credits
allowable in respect of French CIT paid by the French company.
Alternatively, the payments may be exempt under a participation
exemption regime in the foreign country.

French companies may also make distributions, which do not
qualify as dividends for the purpose of treaty law. OECD model tax
treaties generally provide for a narrow definition of dividends, which
restricts the application of the dividend provision to distributions
that qualify as dividends under corporate law only in accordance
with French case law. As a result, distributions that fail to qualify as
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a dividend are treated as ‘other income’ under the tax treaty and are
not taxable in France as the source country.

For instance, this situation may arise on profits upon liquidation
or exceptional distributions of reserves (subject to anti-abuse provi-
sions) to the benefit of treaty protected recipients in the Netherlands
or Luxembourg.

Disposals (from the seller’s perspective)

15 Disposals
How are disposals most commonly carried out — a disposal of the
business assets, the stock in the local company or stock in the
foreign holding company?

In France, a disposal of stock in the French operating company is
generally favoured. Capital gains upon the disposal of substantial
shareholdings (5 per cent or more) that have been held for at least
two years are 95 per cent exempt (90 per cent as from 2012). Divi-
dends receive the same treatment. NOLs may offset the remaining 5
per cent (10 per cent as from 2012) (see question 17).

16 Disposals of stock
Where the disposal is of stock in the local company by a non-resident
company, will gains on disposal be exempt from tax? Are there special
rules dealing with the disposal of stock in real property, energy and
natural resource companies?

Under French domestic law, the disposal of stock in an operating
French company (being a non-real estate holding company) by a non-
resident company is not taxable, unless the seller’s holding exceeded
25 per cent of the subsidiary at any time within the five-year period
before the sale.

Generally, tax treaties signed by France deny France the right to
tax capital gains where France is the source country, unless a specific
article provides otherwise in respect of the disposal of a substantial
shareholding (generally no less than 25 per cent); or of shares in ‘real
estate companies’. However, even in those cases, the French partici-
pation exemption applies to EU and EEA sellers (see question 17).

Special rules govern the taxation of gains upon the disposal of
real estate holding companies. Real estate holding companies are
defined as private companies, the whole assets of which consisted
directly, over the three-year period before the year during which the
sale occurs (for more than 50 per cent) in French real property, rights
relating thereto or shares of other real estate companies. If the com-
pany has not yet closed its third fiscal year at the time of the sale, the
real estate character is evaluated based on the already closed financial
year or, if none, at the time of the sale. Capital gains on shares of real
estate companies listed on the Stock Exchange (SIIC — equivalent of
US REITs) are subject to a 19 per cent CGT.

A levy of 33.33 per cent for non-EU corporate sellers (and 19 per
cent for EU and EEA corporate sellers) may apply in France subject

Update and trends

On 24 August 2011, the French government announced two
reforms aiming at companies that will probably enter into force
from 2012 (for fiscal year 2011):

+ Anincrease to 3.4 per cent from 1.7 per cent of the taxation
of gains on sale of substantial shareholdings as from 2012
(see questions 15 and 17).

Limitations in the use of NOLs. Loss carried forward should be
available for 60 per cent of the taxable profits of the financial
year (for companies having a profit exceeding €1 million — no
limitation otherwise). The excess could be carried forward and
available within the same limitations. NOLs could be carried
back but only against the preceding year profits (and no longer
over a three-year period).

The generous R&D tax credit may remain unchanged

but precisions have been introduced as to the nature of
operations considered as R&D.

In the context of the government’s strong will to reduce the public
debt, other measures aiming at increasing tax resources may be
introduced in the tax bill for 2012.

to an annual amortisation of the purchase cost of constructions of 2
per cent per ownership year. Ordinary CIT then also applies, with a
credit for the one-third levy. Any excess of the one-third (or 19 per
cent) levy over the CIT is refundable.

CIT and the levy do not apply if the real estate is used within the
course of the business of the company, or if the value of the non-real
estate assets is at least equal to the value of the real estate owned.

Natural resource companies in France are not likely to qualify
as real estate companies to the extent that the real estate is used for
the business of the company. There are no special rules for energy
companies.

17 Avoiding and deferring tax
If a gain is taxable on the disposal either of the shares in the local
company or of the business assets by the local company, are there
any methods for deferring or avoiding the tax?

Disposal of French assets by a French company is generally taxable
in France at the CIT rate of 34.43 per cent. Disposal of patents are,
however, subject to a reduced 15 per cent CGT (provided the buyer
and seller companies are not related). The same rate may apply on
royalty income on the same patents.

Capital gains realised upon the disposal of substantial sharehold-
ings (ie, 5 per cent shareholdings in partnerships, companies, either
French or foreign and qualifying as participation shares for account-
ing purposes) are exempt from CGT, provided such shareholdings
are held for at least two years. However, 5 per cent of the capital
gain (10 per cent as from 2012), deemed to correspond to the share-
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holding costs, is taxable at the standard CIT rate (34.43 per cent),
which brings the effective tax rate to 1.7 per cent (3.4 as from 2012),
unless NOLs are available. Rollover relief may apply on this remain-
ing 5 per cent (10 per cent as from 2012) of the capital gain if the
stock transfer qualifies as a tax-free reorganisation, which implies
that the contributing company keeps the stock issued in exchange
by the beneficiary company for at least three years. The 95 per cent
(90 per cent as from 2012) exemption for substantial shareholdings
does not apply to the shares of real estate companies.

In case of disposal between affiliates of a substantial sharehold-
ing held for less than two years, the 95 per cent capital gains exemp-
tion shall apply if the substantial shareholding remains within the
group for a total period of two years (periods of holding by the seller
and the buyer affiliates are totalised).

64

Where France gets jurisdiction to tax gains on transfer by a non-
resident of French issued stock (see question 16), the French exemp-
tion should be extended where the seller is EU (or EEA) resident,
provided the French tests of the participation exemption are met.

CIT may be deferred should the disposal qualify as a contri-
bution of a business as a going concern to another company. The
rollover relief may apply if the shares issued in exchange are held
for at least three years by the beneficiary company (whether French,
EU or treaty protected). However, the deferred gain may be taxed
twice in France if the beneficiary is a French company: first upon
the disposal of the assets, and second upon the disposal of the newly
issued stock.
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