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MEET THE LAW
Direito Fiscal
Publicacao da Convengao Multilateral (MLI)

Foi publicada em 14.11.2019 a Resolugdo da Assembleia da Republica n.°© 225/2019, que
aprova a Convengdo Multilateral para a Aplicacdo das Medidas Relativas as Convengoes
Fiscais destinadas a Prevenir a Erosdo da Base Tributaria e a Transferéncia de Lucros (na
designacao inglesa, Multilateral Agreement ou MLI).

A MLI foi adotada em Paris, em 24.11.2016, no contexto do projeto Base Erosion and Profit
Shifting ("BEPS") da OCDE e do G20, e tem como objetivos principais:

e Adotar de forma célere, coordenada e coerente as medidas acordadas no BEPS que
visam combater o uso abusivo das convencdes fiscais e prevenir a erosao fiscal e a
transferéncia artificial de lucros;

e Permitir que essa adocdo, bem como futuras alteracbes as convencodes fiscais
bilaterais, possam ser promovidas e adotadas num contexto multilateral, aplicando-
se de forma automatica e coordenada a todos os Estados Contratantes da MLI (desde
que tenham aceite as mesmas regras).

Em termos praticos, a MLI modifica as convencoes celebradas por Portugal para eliminar a
dupla tributacdo, nos termos constantes da MLI no quadro do Projeto BEPS, tendo estas
alteragdes como objetivo que as convengbes passem a ser interpretadas de forma a eliminar
a dupla tributacao no que respeita aos impostos abrangidos pelas mesmas, mas sem criar
ou permitir oportunidades de ndo tributacdo ou de tributacdo reduzida através de uma
aplicagdo abusiva das convengoes.

Neste sentido, a MLI contém um conjunto de regras de aplicagdo obrigatdria a todos os seus
signatarios, as quais refletem as conclusGes do projeto BEPS, bem como regras de natureza
facultativa (por ex., no que respeita a tributacao de dividendos e mais-valias ou a aplicacao
da arbitragem).

A referida Resolugao identifica as convengdes fiscais celebradas por Portugal a que se aplica
a MLI (por ex., Brasil, Hong Kong, Luxemburgo e Malta), esclarece as opgdes exercidas por
Portugal no que respeita as vérias matérias sujeitas a regras facultativas (por ex., quanto



aos métodos de eliminacdo da dupla tributacdo), identifica os mecanismos e prazos de
resolucdo de litigios adotados e expde as reservas formuladas por Portugal.

Como primeira conclusdao, a interpretacdo e aplicagdo de uma convengdo celebrada por
Portugal para eliminar a dupla tributacdo ja ndo podera ser feita apenas com base na
convencgao per se, sendo agora necessario também verificar as implicacdes decorrentes da
MLI e as alteracOes dela resultantes para cada uma das convengodes celebradas por Portugal.

A MLI entra em vigor, em relagdo a cada convencdo fiscal, no primeiro dia do més seguinte
ao decurso de um prazo de trés meses apos a data do depodsito dos instrumentos de
ratificagdo de ambos os Estados signatarios.
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Tax
Multilateral Agreement published

Resolucdo da Assembleia da Republica n. 225/2019, gazetted on 14.11.2019, approved the
Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion
and Profit Shifting (known as Multilateral Agreement or "MLI").

The MLI was adopted in Paris on 24.11.2016 within the context of the OECD and G20's project
Base Erosion and Profit Shifting ("BEPS"), with a view to, among other goals:

e Promote the swift, harmonized and coherent adoption of the measures agreed within
the scope of BEPS which are intended to avert treaty abuse and prevent base erosion
and profit shifting;

e Enable tax treaty related measures to be multilaterally adopted, thus applied
automatically and in a harmonised way between the Contracting Jurisdictions (when
the same rules are adopted by them).

From a practical point of view, the MLI amends the tax treaties signed by Portugal, as
discussed and approved in the context of the BEPS project, intending to eliminate double
taxation with respect to the taxes covered by it without creating opportunities for non-
taxation or reduced taxation through treaty abuse.

As such, the MLI foresees both mandatory rules, which reflect the conclusions agreed within
BEPS, and optional rules (e.g., regarding the taxation of dividends or capital gains or
concerning arbitration).

The gazetted Resolugao also lists the tax treaties signed by Portugal which are covered by
the MLI (e.g., Brazil, Hong Kong, Luxembourg and Malta), clarifies the options made by
Portugal in relation to the various optional rules (e.g., regarding the methods for elimination
of double taxation), identifies the dispute resolution procedures and respective timelines and
reveals the reservations made by Portugal.

As a first conclusion, the interpretation and application of a tax treaty signed by Portugal to
eliminate double taxation will no longer be possible (just) on the basis of the analysis of each
tax treaty per se; once the MLI enters into force it will also be required to confirm the impact
of the MLI rules (and the changes it promotes to the treaties) arising to each tax treaty
signed by Portugal.

The MLI will generally enter into force for a particular covered agreement on the first day of
the month following a three-month period after both parties to the covered agreement have
deposited their ratification instruments.
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