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Portugal

Rui Pena and Monica Carneiro Pacheco*
CMS Rui Pena & Arnaut

General

1 Describe, in general terms, the key commercial aspects of the
oil sector in your country.

Portugal does not produce any of its own oil. All the oil is imported,
mainly from Angola (27.6 per cent), Saudi Arabia (12.5 per cent) and
Algeria (10.5 per cent) - data from 2014 (source: Energy Policies of IEA
Countries, Portugal Review, 2016, of the International Energy Agency).

Some oil exploration was undertaken in Portugal before 2000,
with 2D seismics and minor drilling works having been carried out.

However, it was mostly after 2007, when 12 new concession con-
tracts were concluded by the government with companies such as Galp,
Repsol, Partex, Petrobras, Portfuel and ENI, that the pace of these
exploration activities increased. Since 2010, some 3D seismics surveys
have been done in the Peniche, Alentejo and Algarve basins (offshore)
and on the onshore Lusitanica basin.

However, no offshore drilling work has been carried out within
these concession contracts - the first exploration well is expected to
be drilled this year by the Galp/ENI consortium in the Alentejo basin.
Regarding the onshore concession of the Lusitnica basin, some drill-
ing works have been undertaken.

It is yet to be found whether there are oil reserves in Portugal
sufficiently large to allow commercially viable production.

Allimports of crude oil to Portugal are done through the two largest
ports, Sines and Leixdes, both on the Atlantic. Imports from Sines are
subsequently transported to the centre of the country through a 147km
multiproduct pipeline operated by CLC, a joint venture between Galp,
Repsol, BP and Rubis Energia, which is the only major pipeline existing
in Portugal. Portugal does not have any cross-border pipelines.

Most Portuguese storage capacity is owned by Galp, the greatest
part in the refineries of Sines (3.4mcm) and Matosinhos (1.9mcm).
These are the two refineries existing in Portugal.

In the retail sector, the largest company is Galp, which is a verti-
cally integrated company that operates in almost all sectors of the mar-
ket. Galp, Repsol, Cepsa and BP account for 67 per cent of the retail
petrol market in Portugal (source: Energy Policies of IEA Countries,
Portugal Review, 2016, of the International Energy Agency).

2 What percentage of your country’s energy needs is covered,
directly or indirectly, by oil as opposed to gas, electricity,
nuclear or non-conventional sources? What percentage of
the petroleum product needs of your country is supplied
with domestic production? What are your country’s energy
demand and supply trends, especially as they affect crude oil
usage?

In Portugal, oil accounts for almost half of the country’s energy needs.

Data from 2014 indicates that oil represents from 44 to 45 per cent of

the total primary energy supply (TPES), against 25 to 26 per cent of

renewable energy sources, approximately 16 per cent natural gas and

12 per cent of coal (the remaining being attributable to net electricity

imports (source: Portugal Key Statistics, General Directorate of Energy

and Geology (DGEG), 2016, and Energy Policies of IEA Countries,

Portugal Review, 2016, of the International Energy Agency).
Asregards total final consumption, oil makes up around 47 per cent

of total consumption (source: Portugal Key Statistics, DGEG, 2016).
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Portugal is a large net importer of fossil fuels, as it is not an oil or
gas producer. In fact, domestic energy production (notably renewa-
bles) makes up only 27 per cent of TPES, whereas the remaining is
imported. In 2014, Portugal imported 15.2 Mtoe of crude oil products
and exported only 4.6 Mtoe (source: Energy Policies of IEA Countries,
Portugal Review, 2016, of the International Energy Agency).

However, in the past decade, the trend in Portugal has clearly been
an increase in endogenous energy production and a significant reduc-
tion in oil imports. According to the same source, net imports of oil
and oil products decreased 32.7 per cent from 2004 to 2014, causing
Portugal to be at a median level among IEA countries as regards fossil
fuel share in TPES.

Almost 60 per cent of oil consumption is in the transport sector,
against 19 per cent in the industry sector and nearly 7 per cent in the
energy sector. The remainder is consumed in the services and residen-
tial sector.

Portugal’s TPES was slightly above 22 Mtoe in 2014, having grown
5.4 per cent compared with 2014. Portugal’s energy consumption was
atits highestlevel in 2015, when it reached 26.5 Mtoe. Energy consump-
tion is expected to grow in years to come, although this growth, as well
as oil’s share in it, will greatly depend on the effectiveness of energy
efficiency measures and the promotion of electric vehicles, in which
Portugal is deeply engaged.

3 Does your country have an overarching policy regarding
oil-related activities or a general energy policy?

Throughout the years, Portugal has had strategies and plans establish-
ing goals and priorities in the energy sector and guiding the activities
of market players. Since early in the past decade, Portugal has had a
serious and consistent commitment to reducing oil dependency, to the
proliferation of generation from renewable (and endogenous) energy
sources and, increasingly, to the promotion of energy efficiency.

There are no strategies or plans in force specifically regarding
oil. In this regard, public policy has been - and still is - focused on the
reduction of oil consumption, despite the (private) investment that has
been made in the oil sector, notably in oil exploration.

The last national plans date back to 2013, when the Resolution
of the Council of Ministers No. 20/2013, of 10 April, approved the
National Action Plan for Energy Efficiency for the period 2013-2016
and the National Action Plan for Renewable Energies for the period of
2013-2020.

Despite being theoretically still in force, this plan was approved
by the former government and may thus be considered outdated.
Regarding the current government’s policy, its programme strengthens
the aim for the thorough decarbonisation of the economy, establishing
the goal of Portugal’s becoming independent of fossil fuels by 2050.
For this purpose, the government proposes to resume the strategy of
investing in renewable energy sources (mainly decentralised genera-
tion and solar), with a view to ensuring that in 2030, 40 per cent of the
energy consumed stems from renewable energy sources.

Some recent and upcoming developments in oil legislation that
reflect public policy should also be mentioned:

- first, the law on the general basis of organisation and function-

ing of the National Oil System (SPN) - Decree-Law No. 31/2006,

of 15 February, recently amended by Decree-Law No. 244/2015,

of 19 October - has the clear aim to improve competition and
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transparency in the oil sector, notably through the unbundling
of activities, the mandatory certification of market agents by the
supervisory authority and submission of owners of transportation
and storage installations declared of public interest to the obliga-
tion of granting non-discriminatory and transparent access to third
parties; and

- second, the most recent State Budget Law abolished the National
Entity for Oil Markets (ENMC), which has been the supervisory
authority in this sector, and the transition of its powers to the
DGEG (regarding upstream markets) and the Regulatory Entity
for Energy Services (regarding downstream markets), which was
already the regulatory authority in the electricity and natural
gas markets.

4 Isthere an official, publicly available register for licences and
licensees? Is there a register setting out oilfield ownership or
operatorship, etc?

The ENMC website provides information as to the concession con-
tracts in force for the exploration, research, development and produc-
tion of oil and as to the situation of the performance of such contracts
by concessionaires (available at www.enmc.pt).

Following its amendment in 2015, Decree-Law No. 31/2006 also
foresees that basic data on oil installation and registered suppliers are
disclosed to the public on the ENMC website, without charge. However,
this has not yet been done.

It is also worth mentioning that a list with the classification of fuel
stations in Portugal is available at www.enmc.pt.

5 Describe the general legal system in your country.

Portugal has a civil law legal system. The rule of law is generally upheld.
Contractual and property rights are enforced, in the absence of agree-
ment of the parties, through court decisions or injunctions, without any
specific issues being raised. Justice in Portugal has become increas-
ingly faster, with the exception of administrative courts.

Portugal is party to the Convention on the Recognition and
Enforcement or Foreign Judgments in Civil and Commercial Matters,
adopted in The Hague in 1971, as well as to the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, adopted in
New York in 1958, for the recognition and enforcement or judicial and
arbitral foreign awards.

As a member of the European Union, Portugal is also bound by the
rules of the Brussels I Regulation on the recognition and enforcement
of civil and commercial awards.

Portugal is also party to the Convention on the Settlement
of Investment Disputes between States and Nationals of Other
States, adopted in Washington DC in 1966, as well as to the Energy
Charter Treaty.

Portuguese anti-corruption laws and regulations essentially con-
sist of the Criminal Code, of the financial liability regime regarding
public funds (comprised in the Court of Auditors Law) and in the trans-
position of EU directives and decisions, such as the Council Framework
Decision No. 2003/568/JAI, of 22 July, on combating corruption in the
private sector.

Regulation overview

6 Describe the key laws and regulations that make up the
principal legal framework regulating oil activities.

The key laws regulating oil activities in Portugal are Decree-Law
No. 31/2006 as amended by Decree-Law No. 244/2015 for down-
stream activities, and Decree-Law No. 109/94, of 26 April, for
upstream activities.

Downstream activities
General
Decree-Law No. 31/206, as amended by Decree-Law No. 244/2015,
establishes the organising and functioning rules of the SPN and the
legal framework for downstream activities (storage, transport, distri-
bution, refining and trading) and the organisation of crude oil and oil
products market.

Downstream activities have been liberalised, but each down-
stream activity may only be carried out if the following criteria are met:
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+ licensing of the facilities pursuant to the relevant applicable
legislation;
the applicant fulfils the criteria set forth in Decree-Law No.
31/2006 (as amended); and
the applicant undergoes a certification process with the ENMC, for
refining, storage, transportation, trading and supply.

This certification process aims to assess the participant’s compliance
with the legal requirements set forth in Decree-Law No. 31/2006 (as
amended), in particular the legal and accounting separation imposed
between entities carrying out crude oil or oil product storage and trans-
portation activities and those carrying out oil product refining, pipeline
distribution or trading activities.

Under the SPN, the holders of large facilities for storage and
transport by pipeline, subject to a public interest utility regime, are
required to allow access to those facilities to third parties on a negotiated
basis. Such negotiated access shall be subject to technical and economic
non-discriminatory, transparent and objective conditions and the
applicable access tariffs must be made publicly known.

Operators of other facilities may voluntarily allow access to third
parties, within the applicable safety and exploration conditions, in a
non-discriminatory and transparent way.

In the event that there are physical congestion constraints for the
access to infrastructures declared of public interest, the ENMC may,
upon consultation with the National Council for Fuels, determine
measures to resolve such constraints in accordance with transpar-
ency, proportionality and non-discrimination principles. The ENMC
shall also take into account the security of supply and international
best practice.

Refining
Refining activity does not require an autonomous licence but, as men-
tioned above, is subject to the licensing of the respective facilities. This
licence is granted by the responsible minister, currently the Minister
of Economy, considering reputation, technical, economic and financial
capacity of the applicant and the respect for the national energy policy,
urban plans and the objectives of the environment policy. The activity
of treatment of oil products requires only the licensing of facilities.
Refining activity is also subject to industrial licensing, whose
regime is set forth in Decree-Law No. 169/2012, of 1 August, as
amended by Decree-Law No. 73/2015, of 11 May, complemented
by Orders No. 279/2015, of 14 September, and No. 280/2015 and No.
281/2015, of 1§ September.

Transportation and distribution

Transportation and distribution activities through pipelines do not

require independent licensing but may only be carried out if the follow-

ing criteria are met:

+ licensing of the facilities pursuant to the relevant applicable
legislation;
the applicant fulfils the criteria set forth in Decree-Law No.
31/2006 (as amended); and

- the applicant undergoes a certification process with the ENMC.

The legal framework applicable to transportation of crude oil and oil
products is set forth in Order No. 765/2002, of 1 July, which approves
the security regulation regarding the project, construction, exploration
and maintenance of pipelines for transportation of liquid and liquefied
oil and in the Decree-Law No. 152/94, of 26 May, which approves the
legal framework of implementation and exploration of pipelines for
transportation of liquefied petroleum gas and other refined products.

Transportation and distribution of oil and oil products by sea, river,
road or train should comply with the requirements on transportation
and distribution of hazardous materials.

Storage

Storage activity includes the provision of storage facilities intended for
supplying final clients, such as petrol stations and storage facilities of
oil products and facilities for bulk sale.

This activity does not require an autonomous licence but, as speci-
fied above, is subject to the licensing of the respective facilities, which
depends on the reputation, technical, economic and financial capac-
ity of the applicant and compliance with national energy policy, urban
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plans and the objectives of the environment policy. The licence is
granted by the responsible minister, currently the Minister of Economy.
There is one multi-product pipeline in Portugal, owned by
Companhia Logistica de Combustiveis SA (CLC), connecting the Sines
refinery to the fuel storage facility located in Aveiras de Cima. There is
also a pipeline connecting the fuel storage facility located in Boa Nova
to the Matosinhos refinery. There are eight fuel storage facilities, seven
of which are owned by Galp Energia and one by CLC.
Trading
Trading activity comprises:
wholesalers - natural or legal persons introducing crude oil for
refining purposes or oil products for trading purposes within the
national territory, excluding sales to final consumers; and
retailers - natural or legal persons trading oil products in retail sale
facilities, namely automatic sale, with or without delivery service
to customers.

Trading of oil and oil products is free and does not require licensing,
although it is subject to the prior verification of the aforementioned
conditions and to customs duties. Oil products traders must be also
registered with the ENMC, which should keep an updated public
record of all market agents. The ENMC is also in charge of monitoring
the functioning of the oil and oil products market.

Trading activities must be performed taking into account the
following requirements:
- the obligation and regularity of supply;

the provision of information to the relevant authorities; and

the creation of mandatory oil reserves in accordance with the

applicable legislation.

Upstream activities
Decree-Law No. 109/94 sets forth the legal framework of the activities
of survey, exploration, development and production of hydrocarbons
and is supplemented by the following statutes:
+ Order No. 790/94, of 5 September, setting forth the bases of con-
cession contracts;
Order No. 82/94, of 24 August, setting forth the amount of fees
payable for the issuance of preliminary assessment licences and
for the signature of concession agreements;
Joint Order No. A-87/94-XI1I, of 17 January 1994, setting forth the
amount of surface rentals; and
Notice dated 21 July 1994, identifying the areas where petroleum
exploration, development and production operations are permit-
ted, as amended by the Notice dated 12 March 2002.

The exploration and production of oil requires the execution of con-
cession contracts with the Portuguese government, since all min-
eral resources existing in an area subject to Portuguese sovereignty
are deemed an integral part of the public domain. Mineral rights are
not vested in any state entity. There is no national concessionaire
in Portugal.

Preliminary survey activities may be authorised under a licence
issued by the ENMC (with the prior authorisation of the Minister of
Economy). This licence is issued for a single non-extendable period of
six months, and affords the licensee the right to, inter alia, study the
existing data and collect existing surface and wellbore samples.

Concession agreements can be granted through public tenders or
direct negotiation procedures.

7 Arethere any legislative provisions that allow for
expropriation of a licensee’s interest and, if so, under what
conditions?

Decree-Law No. 31/2006 (as amended) allows the expropriation of oil
facilities. The expropriation has to be preceded by a declaration of pub-
lic utility based on the acknowledgement of the interest of the facility
for the national economy and its structural nature for the security or
autonomy of supply.

8 Identify and describe the government regulatory and
oversight bodies principally responsible for regulating oil
exploration and production activities in your country.

The oil industry in Portugal is supervised by the government and public
and independent agencies, such as the DGEG and the ENMC.
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Currently, within the government, the energy sector is under the
Minister of Economy, who defines and coordinates the main policies
applicable to the sector, including hydrocarbon production activities,
and is responsible for the main decisions and authorisations regarding
these activities, namely organising public tenders to award oil explora-
tion and production rights.

Regarding competition matters, the industry is regulated by the
Portuguese Competition Authority (AdC).

The DGEG rests within the Ministry of Economy. The DGEG
is responsible for the development and implementation of policies
related to energy and geological resources within a framework of sus-
tainability and security of energy supply. The DGEG also provides
support to government decision-making during an energy crisis or
emergency situations, and supports the participation of the Minister of
Economy at European and international levels.

The ENMC, created in December 2013, is responsible for the crea-
tion and management of strategic crude oil and oil products reserves,
as well as for planning and monitoring the oil sector, including the sur-
vey, exploration, development and production of petroleum resources.
The ENMC also has supervisory and monitoring powers over the
downstream oil sector.

The State Budget Law for 2017 has abolished the ENMC and deter-
mined the transition of its powers to the DGEG (regarding upstream
markets) and the Regulatory Entity for Energy Services (regarding
downstream markets), which was already the regulatory authority in
the electricity and natural gas markets.

9 What government body maintains oil production, export and
import statistics?

The ENMC and the DGEG bothmaintainoilexportand importstatistics.

Natural resources

10 Who holds title over oil reservoirs? To what extent are mineral
rights on private and public lands involved? Is there a legal
distinction between surface rights and subsurface mineral
rights? At what stage does title to extracted oil transfer to the
licensee, lessee or contractor?

The activities of survey, exploration, development and production
of oil may be carried within the available areas of the surface area of
the national territory, interior waters, territorial sea and continental
shelf. All existing oil reservoirs under such territory are considered
in the public domain, as expressly foreseen in the legal framework of
such activities (Decree-Law No. 109/94) and also in the Portuguese
Constitution (article 84).

In general terms, the attribution of rights concerning the exercise
of the above-mentioned activities does not conflict with any other
rights for the exercise of activities concerning other natural resources
(eg, mineral rights) and other uses of the respective area. In case of any
conflict, the applicable legislation (Decree-Law No. 109/94) foresees a
conciliation procedure between the respective ministers of the areas in
conflict in order to decide, in accordance with the national interest and
considering the applicable international law, which right shall prevail.

11 What is the general character of oil exploration and
production activity conducted in your country? Are areas off-
limits to exploration and production?

Portugal has available onshore and offshore areas for developing oil
exploration and production activity. The onshore areas are located in
the Oporto, Lusitdnica (south of Oporto) and Algarve basins. The off-
shore basins are located in Peniche, Alentejo and Algarve. Currently
there are several concessions:
onshore - Australis Oil & Gas Ltd applied in 2015 for three conces-
sions through direct negotiation in order to explore the onshore
Lusitinica basin;
offshore - in 2007 the consortium Petrobras/Galp/Partex (at pre-
sent composed of Repsol/Kosmos/Galp and Partex) applied for
concessions in the four areas comprising the Peniche basin; and
deep offshore - the consortium Petrobras Galp (at present com-
posed of ENI and Galp) applied in 2010 for the concession of the
Alentejo basin areas.
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As regards the areas off-limits to exploration and production, Decree-
Law No. 109/94 specifies expressly that the activities of survey, explo-
ration, development and production of oil must be carried out with
protection of national interests regarding defence, environment, navi-
gation, research and preservation of marine resources.

12 How are rights to explore and produce granted? What is the
procedure for applying to the government for such rights?

The activities of survey, exploration, development and production of
oil may be carried by means of a concession following a tender proce-
dure or direct negotiation.

Tender procedure

The tender procedure may be launched at any time, by government
initiative (through the minister responsible for energy matters, which
is currently the Minister of Economy) or after the submission of any
application by an interested party for the exercise of any activities.
The launching of a tender procedure is made through the publication
of a notice (in the Portuguese Official Journal and also in the Official
Journal of the European Union) and the respective tender documen-
tation (Which among other information shall refer to the geographical
areas comprising the concession, the deadlines and the amount of the
necessary caution or guarantee).

The entities that comply with the technical and economic require-
ments are admitted, and their proposals (which must include evidence
of the legal existence, work programme and cost estimation and financ-
ing sources) must be submitted within 9o days from the publication of
the notice. After the correction of any irregularity or deficiency (wWhich
may be corrected within 15 days after the issuance of a notification), the
ENMC issues an opinion with a proposal comprising an assessment of
the technical and financing capabilities, quality and quantity of works
proposed and the amount payable to the government. The final deci-
sion is then issued by the Minister of Economy, considering the ENMC
opinion, following which the concession contract may be executed
between the parties.

Direct negotiation procedure
The direct negotiation procedure may be launched in the follow-
ing situations:
- areas that are permanently available;
areas that were subject to a previous tender procedure where no
concession right has been granted;
areas that were returned by other concessionaires; and
areas that are adjacent to areas where a concession was previously
granted, if technically and economically justifiable.

The direct negotiation procedure shall take a maximum of 9o days after
the issuance of a submission by the interested party (with a possible
extension of 60 days issued by the ENMC if duly justified). After such
negotiation the final proposal must be submitted, within 15 days after
the conclusion of the negotiations, for final approval of the Ministry of
Economy, after which a concession contract shall be executed in the
same terms as the above-mentioned tender procedure.

The concessions shall have an eight-year initial period and may
be extended twice, for one-year periods, if duly justified, in order to
complete the works. In this period, within the existence of an eco-
nomically viable field and after a preliminary demarcation and the
approval of a general development and production plan by the ENMC,
the concession may be extended for an additional 25-year period with
the possibility of a 15-year additional extension. The concession area
may comprise one or more blocks and may not exceed 16 lots (approxi-
mately 1,300km? per contract), except if the concession comprises a
deep-offshore area (in this case the area may be larger).

In deep offshore, the initial production period and the period for
final demarcation of petroleum fields may exceed the above limits.

At least 50 per cent of the concession areas must be relinquished
by the end of the fifth year of the concession. The concessionaires may
choose freely the areas to be relinquished. For deep offshore, the areas
to be relinquished can be smaller than those established and the period
for relinquishment of the areas can exceed the previously fixed limits.

During the concession period, the concessionaire must submit
annually to the ENMC a work programme including the budget and all
the activities that will be carried out in the following year. The approval
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of the work programme by the ENMC does not exempt the concession-
aire from seeking the ENMC’s approval for each specific operation to
be carried out, such as geological and geophysical surveys, exploration
drilling, etc.

Preliminary assessment of potential oilfields
The activity of preliminary assessment of potential oilfields may be
carried out under a licence issued by the ENMC. The application for
the licence must include a clear statement of the objectives or goals
of the assessment, the requested area and the technical and financing
resources allocated to such assessment. The licences shall be issued
for six months’ duration and may not be extended. The main objective
of these licences is to allow the acquisition and management of infor-
mation for a better evaluation of the area concerned. The licence shall
cover a maximum area of 35 lots.

The issuance of a preliminary assessment licence and execution of
a concession contract require the payment of a fee that is determined in
an order to be issued by the Ministry of Economy.

13 Does the government have any right to participatein a
licence? If so, is there a maximum participating interest it can
obtain and are there any mandatory carry requirements for its
interest? What cost-recovery mechanism is in place to recover
such carry? Does the government have any right to participate
in the operatorship of alicence?

At present there is no state oil company and the government has no
participation right in any oil company.

14 Ifroyalties are paid, what are the royalty rates? Are they fixed?
Do they differ between onshore and offshore production?
Aside from tax, are there any other payments due to the
government? Are there any tax stabilisation measures in
place?

The amounts of royalties are fixed in Decree-Law No. 109/94 and are
determined on a progressive basis and in accordance with the location
of oilfields and total production.
As regards onshore oilfields, the royalties are as follows:
exemption from royalties up to an annual production of 300,000
tonnes (approximately 6,000 barrels of oil per day (bopd));
6 per cent of annual production above 300,000 tonnes and below
500,000 tonnes (approximately 6,000 to 10,000 bopd); and
9 per cent of annual production above 500,000 tonnes (approxi-
mately 10,000 bopd).

With respect to offshore oilfields located in the immersed area of the
national territory and in the continental shelf until up to 200 metres
offshore, the royalties are as follows:
exemption from royalties up to an annual production of 500,000
tonnes (approximately 10,000 bopd); and
10 per cent for annual production above 500,000 tonnes (approxi-
mately 10,000 bopd).

Aside from those royalties, the licensees and concessionaires are
required to pay the ENMC the following fees:
fee for the provision of a licence for the activity of previous assess-
ment of a potential oil area;
fee for the execution of the contract; and
fee for the publication of the contractual position.

The amount of the fees is determined by order to be issued by the
Ministry of Economy (the amounts in force are currently set out in
Order No. 82/94). In addition, the concessionaires must pay a surface
rent (determined in accordance with the total area of the concession), in
an amount to be determined in the concession contract and in accord-
ance with the limits indicated in the Joint Order No. A-87/94-XII, of
17 January. The surface rent is paid annually in January.

Apart from these fees, concession contracts usually define com-
pensation amounts to be paid to the government in relation to the
development of technology programmes, training sessions, acquisition
of equipment and data preservation and treatment. Also, the conces-
sion contracts define specific amounts to be transferred directly to
Portuguese universities as per the development of investigation and
technology updates.
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All of the above amounts do not vary between onshore and
offshore production.

15 Whatis the customary duration of oil leases, concessions or
licences?

As stated above, concessions have an eight-year initial period and may
be extended twice, for one-year periods, if duly justified, for the com-
pletion of the works. Within this period, as long as the economically
viable oilfield is demonstrated to exist, and after a preliminary demar-
cation and approval of a general development and production plan by
the ENMC, the concession may be extended for an additional 25-year
period with the possibility of a 15-year additional extension.

Licences for the preliminary assessment of potential oilfields are
issued for six months’ duration and are not subject to extension.

16 For offshore production, how far seaward does the regulatory
regime extend?

As previously mentioned, the mineral reservoirs and hydrocarbon
pockets found in the Portuguese subsoil, both onshore and offshore,
are in the public domain.

In 1997 Portugal ratified the United Nations Convention on the
Law of the Sea, signed at Montego Bay, Jamaica, 10 December 1982
(UNCLOS), which defines the regime and boundaries of the maritime
areas attributable to each co-signing state.

In keeping with UNCLOS, Law No. 34/2006, of 28 July, distin-
guishes between three zones:

+  the territorial sea, up to 12 nautical miles;
the contiguous zone, up to 24 nautical miles; and
the exclusive economic zone up 200 nautical miles from shore.

The outer limit of the continental shelf is the line whose points define
the outer edge of the continental margin or the line whose points are
200 miles seawards in cases where the outer edge of the continental
margin does not reach this distance from shore.

Accordingly, Portugal may authorise the survey, exploration and
production of oil and other hydrocarbons on its continental and insular
shelf (for the Madeira and Azores archipelagos) up to a distance of 200
nautical miles measured from shore.

Pursuant to article 76 and in accordance with Annex II of the
UNCLOS, in May 2009 Portugal submitted to the UN a proposal that
sought the extension of its continental and insular shelf beyond 200
nautical miles. This proposal is currently under review and a decision is
expected to be reached in the course of 2019. All the necessary studies
are already in progress, with the bulk of the scientific effort being dedi-
cated to the study of the geological and hydrographic characteristics of
the sea bottom and the mapping of natural resources. If, as expected,
the proposal is approved, the Portuguese continental and insular shelf
will increase from 1.7 to 3.8 million km?, making it one of the largest
and most important in the world. Portugal will exercise sovereign
rights over the entirety of this area with regards to the exploration and
production of natural resources.

17 Isthere a difference between the onshore and offshore
regimes? Is there a difference between the regimes governing
rights to explore for or produce different hydrocarbons?

In general terms, the applicable law (Decree-Law No. 31/2006) does
not distinguish between onshore and offshore regimes regarding the
survey, exploration, development and production of hydrocarbons.

Article 84 of the referred regime provides a specific regulation
for concession contracts whose area is located in the immersed zone
beyond the bathymetry of 200 metres, but this regulation has not yet
been published. In anticipation of this scenario, it states that the gen-
eral rules apply, admitting, however, that the concession area and
deadlines can be extended, and that the areas to be relinquished and
the number of surveys to carried out may be lower than what is estab-
lished for the remaining concessions.

Differences between onshore and offshore exploration and pro-
duction are essentially those set out in the concession contracts, where
there are enhanced security measures for offshore oil and gas opera-
tions, in line with Directive 2013/30/EU, of 12 June, transposed via
Decree Law No. 13/2006, of 9 March.
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On the other hand, there are also tax differences: oilfields located
on the continental shelf, in addition to the 200-metre bathymetric, are
exempt for production taxes regardless of the value of their production.

18 Which entities may perform exploration and production
activities? Describe any registration requirements. What
criteria and procedures apply in selecting such entities?

The granting of concessions for the survey, exploration, development
and production of oil and other hydrocarbons is normally done by pub-
lic tender, although in some cases it may be done by direct award, as
mentioned above. Preliminary assessment licences may also be issued.

Any national or foreign entities that can demonstrate technical
suitability and economic and financial capacity to carry out the activi-
ties in question can apply for a public tender.

In awarding the concession, the quality, quantity and speed of the
works and the compensatory measures offered to the state shall also be
taken into account.

If the concessionaire is a foreign company, it is required to estab-
lish a branch in national territory, in accordance with Portuguese law.

The incorporation of this branch can be made ‘on time’, thanks to a
new set of procedures designed to foster administrative simplification.

19 What is the legal regime for joint ventures?

The legal regime of consortium and joint venture contracts is defined
through Decree-Law No. 231/81, of 29 July. This is a comprehensive
regime that covers the growing number of projects, whose fulfilment
requires cooperation between separate companies that share a com-
mon economic project or goal.

Joint venture contracts were born out of US business practices and
soon established themselves worldwide in the oil exploration and pro-
duction business, where risk walks hand in hand with the need for large
capital requirements.

In practice, greater freedom of contract is guaranteed, in part by
the definition for the sharing of assets, resources and management put
in place by the various partners in order to meet the objective pursued,
but also in the definition of risk-sharing and the distribution of profits
or losses.

The drafting of contractual models has been fine-tuned over time,
evolving as a result of the experience gathered in the execution of
various projects by significant worldwide players. Some key associa-
tions are also often consulted, such as the Association of International
Petroleum Negotiators, which is an independent not-for-profit pro-
fessional membership association that supports international energy
negotiators around the world.

20 How does reservoir unitisation apply to domestic and
cross-border reservoirs?

Domestic reservoir unitisation is regulated under article 46 of Decree-

Law No. 31/2006, and occurs as follows:

+ where the oilfield extends beyond the concession area, but does
not reach a neighbouring concession area, the concessionaires
should negotiate with the state the unitisation of the reservoir;

- inthe event that the extension reaches the area of another or other
non-contiguous concessions, a tender will be opened between con-
cessionaires whose concession areas are bordering the oilfield;

+ where the oilfield covers the areas of two or more contiguous con-
cessions, the development and production works may be carried
out jointly by the concessionaires, as long as there is an agreement
between the involved parties;
if there is no agreement, the state may integrate the oilfield in the
concession area in relation to which this unitisation is best justified
by reasons of rationality, technical and economical nature; and
in the latter case, the state must recover the concessions affected
by the unitisation, in whole or in part, through the payment of
fair compensation.

There are no specific provisions regarding cross-border unitisation.
However, any situations that may arise should be resolved in accord-
ance with existing bilateral agreements and treaties between Portugal
and Spain, with respect to onshore oilfields, or in accordance with the
UNCLOS, with respect to offshore oilfields.
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21 Isthere any limit on a party’s liability under a licence,
contract or concession?

In accordance with the applicable legislation, concessionaires assume
full responsibility for all loss and damage caused to the state or third
parties arising from the exercise of their activities.

This liability is independent of the fines that may be imposed for
administrative offences, namely, failure to comply with any safety
rules or guidelines. Given the specific purpose of short-term licences
and their duration, the latter does not apply and so these fines may not
be imposed.

In the event that the concession is undertaken by one or more
companies that are legally and economically autonomous, the liabil-
ity is generally joint and several for all loss and damage caused to the
state or to third parties, without prejudice to the right of return of the
non-defaulting company in accordance with the internal rules shared
between them, without prejudice to any claims that the non-defaulting
parties may have in accordance with the agreement constituting the
respective consortium or joint venture.

22 Are parental guarantees or other forms of economic support
common practice? Are security deposits required in respect of
any work commitment or otherwise?

In accordance with the legal regime applicable to the survey, explo-
ration, development and production of crude oil (Decree-Law No.
109/94), any company that participates in a public tender for the devel-
opment of these activities must provide a temporary security to ensure
the continuation of the application.

On the other hand, licensees of preliminary assessment and con-
cessionaires must provide a security deposit to ensure compliance with
the obligations assumed with the issue of the licence or with the award
of a concession contract, including, in the scope of these obligations,
the payment of fines and compensations for damage caused to the state
or third parties.

Specifically, during the initial term, the security deposit of the
concession contracts should be provided annually and the respective
amount should be equivalent to 50 per cent of the value of the budgeted
works included in the annual plans.

It should also be noted that these securities may be provided by
cash deposit, bank guarantee or bond insurance, and not by a parent-
company guarantee.

Local content requirements

23 Must companies operating in your country prefer, or use a
minimum amount of| locally sourced goods, services and
capital?

There are no restrictions. Portuguese law does not provide for any

obligation to use a minimum amount of locally sourced goods, ser-

vices or capital. Any restrictions of this kind would be illegal under

EU legislation.

24 Describe any local content requirements likely to apply to oil
companies operating in your country.

There are no restrictions of this kind. See question 23.

25 Describe any social programme payment obligations that
must be made by a licensee, lessee or contractor.

There are no restrictions of this kind. See question 23.

Transfers to third parties

26 Isgovernment consent required for a company to transfer
its interest in a licence, concession or production sharing
agreement? Does a change of control require similar
approval? What is the process for obtaining approval? Are
there any pre-emptive rights reserved for the government?

The development of upstream activities (survey, exploration, develop-
ment and production of oil) is subject to a concession to be granted by
the Portuguese government, in particular by the Minister of Economy.

All transfers of rights granted upon concession contracts to
third parties require previous authorisation from the Minister of
Economy. Any change of control of the concessionaire requires the
same authorisation.
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The above transfer of rights under concession contracts is also
subject to payment of a fixed fee that is established in each agreement,
according to the range established in Order No. 82/94 (from €5,000 to
€50,000). The approximate timetable of the issuance of authorisation
is difficult to predict.

The exercise of downstream activities (such as refinery, storage,
transportation, distribution and commercialisation of oil and oil prod-
ucts) is, in turn, subject to licensing of the installations and certification
of the operator.

Regarding these activities, it must be noted that only storage, trans-
portation and distribution activities have a more complete legal regime
(Decree-Law No. 267/2002, of 26 November, and Decree-Law No.
125/97, of 23 May). For these activities, the applicable legislation pro-
vides that the transfer of interest in a licence to a third party is subject
to communication to the licensing body (that, in the cases laid down by
the applicable legislation, may be the Energy and Minerals Directorate
or the Economy Regional Directorates, all integrated into the state’s
central administration). This communication aims the endorsement of
the transfer and is subject to payment of a fixed fee of €60, according
to Ordinance No. 159/2004, of 14 February (amended by Ordinance
No. 712/2010, of 18 August).

In none of the above-mentioned cases is there any kind of pre-
emptive rights reserved for the government.

27 Isgovernment consent required for a change of operator?

See question 26.

28 Are there any specific fees or taxes levied by the government
on a transfer or change of control?

See question 26.

Title to facilities and equipment

29 Who holds title to facilities and equipment used for oil
exploration, development and transportation activities?

Regarding downstream activities (refining, storage, transportation,
distribution and retail), operators hold and maintain title to the facili-
ties and to the equipment necessary for the referred activities even
after the term of licences or authorisations has expired.

Regarding upstream activities (survey, exploration, develop-
ment and production of crude oil), carried out by means of conces-
sion contracts, the concessionaire holds title to the facilities and to the
equipment necessary for the referred activities. Nevertheless, upon
termination of the concession contract, the applicable general rule is
that, unless otherwise specifically foreseen in the concession contract,
all works, equipment, instruments, facilities and other assets directly
and permanently assigned to the concession revert to the Portuguese
state, without compensation.

Decommissioning

30 What laws or regulations govern abandonment and
decommissioning of oil and gas facilities and pipelines?
In summary, what is the obligation and liability regime
for decommissioning? Are there any other relevant issues
concerning decommissioning?

According to the applicable legislation (Decree-Law No. 31/2006), the
decommissioning of crude oil and oil products installations is subject
to licensing by the competent administrative authorities.

Decree-Law No. 109/94 establishes, for offshore operations, that
the definitive closure of an oil drilling facility requires the prior pres-
entation of the relevant project to the DGEG, and the Minister of
Economy’s prior approval.

On the other hand, the concessionaire may, at any time, request
the abandonment of one or more oilfields, for technical or economic
reasons, and the DGEG shall, upon receipt of the request, formulate its
opinion. Subsequently, that opinion is submitted to the decision of the
Minister of Economy who will issue it within 30 days.

Finally, the abandonment becomes effective 60 days after the con-
cessionaire is notified of a decision by the Minister of Economy.

It should also be noted that Decree-Law No. 13/2016, of 9 March
(implementing Directive 2013/30/EU), on the safety of offshore oil
and gas operations, is in force, establishing that in the case of closure
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or temporary abandonment, the survey operator shall submit to the
competent authority a closure or temporary abandonment report
within a maximum period of 15 days following the respective decision.

31 Are security deposits required in respect of future
decommissioning liabilities? If so, how are such deposits
calculated and when does their payment become due?

According to the applicable legal regime (Decree-Law No. 109/94),
and as already mentioned, licensees and concessionaires must provide
a guarantee to ensure compliance with the obligations assumed with
the issuance of the licence or with the granting of the concession con-
tract, including the obligation to pay for all damage caused to the state
or third parties, and this includes decommissioning.

Specifically, in the case of offshore operations, Decree-Law
No. 13/2016 establishes that the granting of concessions requires the
applicant to provide a financial guarantee in order to secure against
future liabilities arising from economic or environmental damage.

Transportation

32 How s transportation of crude oil and crude oil products
regulated within the country and across national boundaries?
Do different government bodies and authorities regulate
pipeline, marine vessel and tanker truck transportation?

The applicable legislation (Decree-Law No. 31/2006), which set the
general principles applicable to the organisation and operation of the
SPN, liberalised downstream activities such as the transportation of
crude oil and crude oil products, aiming to create a free and competi-
tive market.

As a general requirement applicable to all oil market operators,
crude oil and crude oil products transport operators must be registered
with the competent national authority (the ENMC).

Apart from that, transportation activity (which excludes the direct
supply of final clients or of storage facilities intended for supplying final
costumers) is regulated differently depending on the type of transpor-
tation (by road, rail, vessel or pipeline).

Transport by road or rail is subject to specific safety conditions set
in accordance with transport sector legislation, namely the transporta-
tion of dangerous substances (Decree-Law No. 41-A/2010).

Transport by vessel must comply with rules and conditions set by
the International Maritime Dangerous Goods Code, adopted by the
International Maritime Organization.

Finally, transport through stationary equipment (pipelines) is not
subject to a specific licensing procedure but depends on prior licensing
of the installations by the member of the government responsible for
the energy sector and prior certification of the operator by the ENMC.

33 What are the requisites for obtaining a permit or licence for
transporting crude oil and crude oil products?

Transportation of crude oil and crude oil products by road, rail or vessel
must comply with specific transport sector legislation and also various
domestic health, safety and environmental legal regimes.

Transportation of crude oil and crude oil products through sta-
tionary equipment (pipelines) is subject to prior licensing of the instal-
lations by the member of the government responsible for the energy
sector (Minister of Economy), that must take into account the good
reputation of the operator, which means that the operator must not be
in a bankruptcy situation and must be up to date regarding payment of
all taxes and social security contributions.

The construction, installation and functioning of pipeline struc-
tures is subject to prior approval by the member of the government
responsible for the energy sector (Decree-Law No. 152/94) and must
meet the specific conditions on the regulation of the design, construc-
tion, operation and maintenance of pipeline structures (Order No.
765/2002).

Transport through stationary equipment (pipelines) also depends
on prior certification of the operator by the ENMC with a view
to verifying:

+ thelegal unbundling from other oil market operators;

the accounting separation of the transportation activity from other

oil market activities;

the good reputation of the operator; and

the compliance of the installation with the corresponding licences.

168

Costrecovery

34 Where oil exploration and production activities are
conducted under a production sharing contract, describe how
recoverable costs can be determined and how recovery can be
realised.

The legal regime applicable to the survey, exploration, development
and production of crude oil (Decree-Law No. 109/94) and also the
legal regime on concession contracts (Order No. 790/94) do not define
atypical cost recovery scheme.

However, existing survey, exploration, development and produc-
tion concession contracts generally establish that the concessionaire
is entitled to recover 100 per cent of the survey costs and also of the
exploration operational costs, after the beginning of the production
activity, until the operator achieves a positive net result (without preju-
dice to the obligation to pay an annual surface rental), after which the
concessionaire must pay a royalty levied on production.

Health, safety and environment

35 What health, safety and environment requirements apply
to oil-related facility operations? What government body is
responsible for this regulation; what enforcement authority
does it wield? Are permits or other approvals required? What
kind of record-keeping is required? What are the penalties for
non-compliance?

Decree-Law No. 13/2016, implementing Directive 2013/30/EU, on
the safety of offshore oil and gas operations, lays down the minimum
requirements on the prevention of major accidents in offshore oil and
gas operations.

The public authorities in charge of the supervision of the imple-
mentation of the referred minimum requirements are the Directorate
General of Natural Resources, Safety and Maritime Services (DGRM)
and the ENMC.

These authorities are, for instance, responsible for:

evaluating and accepting reports on serious risks, in conjunc-

tion with the Maritime Accident Investigation Office and the

Aeronautical Meteorology Authority (GAMA) and the Portuguese

Institute of the Sea and Atmosphere (IPMA, IP);

evaluating design notifications and notifications of drilling opera-

tions or in combined operations, or any other documents submit-

ted to them, in conjunction with IPMA, IP; and

supervising compliance by operators with the requirements estab-

lished by this directive, including inspections, investigations and

coercive measures, in coordination with GAMA and IPMA, IP.

The applicable legal regime sets fines and additional penalties in the
event of violation of its rules. Additional penalties may include the
closure of installations for one year; the loss in favour of the state of
equipment, machinery and equipment used in the commitment of the
infringement; or the termination of the concession without the conces-
sion holder being entitled to any reimbursements.

Public and private projects likely to have significant effects on the
environment are also subject to environmental impact assessment,
according to Decree-Law No. 1§1-B/2013, of 31 October, transposing
Directive 2011/92/EU, of 13 December.

It is also worth highlighting that prior to the beginning of the pro-
jects, concessionaires must submit, for the approval of the DGEG, the
plans specifying the preventive measures to be taken against surface
water pollution and contamination of aquifers, as well as the treatment
of effluents that come from drilling.

Furthermore, concessionaires should adopt best practice in order
to minimise the environmental impact of their activities, safeguarding
the ecosystem and protecting the cultural heritage.

Law No. 102/2009, of 10 September, defines the legal regime of
safety at work. It also establishes obligations for companies regard-
ing the protection of workers in case of risk of exposure to hazard-
ous materials.

The Authority for Labour Conditions is the competent author-
ity regarding health and safety matters, whereas the supervision of
environmental issues is predominantly under the responsibility of the
National Environment Agency (APA).

Finally, disregarding applicable rules may result in triggering
administrative offence procedures, and consequently the application
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Update and trends

As stated above, the State Budget Law for 2017 has abolished the
ENMC, whose responsibilities will be transferred to other public
authorities in the energy sector (the Regulatory Entity for Energy
Services and the DGEG). This abolition and consequent transfer of
responsibilities will have to be established by a law that has not yet
been approved or published.

In December 2016 the ENMC issued Regulation No. 1094/2016,
which established new rules regarding the access to logistics centres
and large-scale facilities for storage and transportation of crude oil and
crude oil products (by pipelines), as well as new rules regarding the
resolution of physical constraints in accessing facilities for storage and
transportation (by pipeline) declared to be of public interest.

Additionally, during 2017 the government will evaluate and
approve the acts necessary to create conditions to ensure the

connection of the pipeline that currently links the Sines refinery to the
Aveiras storage facility. This connection, which the government has
not yet decided how to implement, may also imply relevant changes in
the market.

Concerning upstream activities, it is well known that there are
several ongoing survey, exploration, development and production of
crude oil concession contracts, and a specialist report has stated that
the Portuguese deep-water basins show potential, but there has not yet
been any commercially viable discovery.

Early in 2017 the government authorised the Galp/ENI consortium
to promote the first oil drilling at great depth at an offshore location in
the Alentejo basin, which can be seen as a boost to competition in this
area, and it is expected to encourage other concessionaires to invest or
increase their presence in Portugal.

of fines and other linked sanctions, including the suspension of activity.
Non-compliance with the rules may also, in serious cases, initiate
criminal proceedings.

36 What health, safety and environmental requirements apply
to oil and oil product composition? What government body is
responsible for this regulation; what enforcement authority
does it wield? Is certification or other approval required?
What kind of record-keeping is required? What are the
penalties for non-compliance?

Directive 98/70/EC, of 13 October (as amended by Directive 2003/17/
EC, of 3 March), on the quality of petrol and diesel fuels used for road
transport, required member states to set up internal standards for
verification and analysis of fuel quality, determining the number of
samples to be taken and the technical requirements of the analysis.
This regime also specifies a minimum number of samples per fuel type
in each of the winter and summer periods, since fuels use different
specifications at each time of the year.

In Portugal, this matter is currently provided for in Decree-Law
No. 142/2010, of 31 December, that establishes the technical specifica-
tions of fuels and the checking of those technical specifications. The
ENMC is responsible for implementing the programme of checking the
quality of fuels supplied to the final consumer.

Regulation (EC) 1907/2006 of 18 December, on the Registration,
Evaluation, Authorisation and Restriction of Chemicals (REACH),
must also be taken in consideration, as it addresses health, safety and
environmental requirements of hazardous substances, including oil
and oil products.

Transport operators of hazardous substances have to keep an
updated electronic record of the transportation of these substances,
including oil and oil products, to be delivered to the APA.

Also, in accordance with the legal regime established in Decree-
Law No. 73/2011, of 17 June, amending the general waste management
regime (implementing Directive 2008/98/EC, of 19 November), the
production, collection and transport of hazardous waste, as well as its
storage and treatment, should be carried out under specific conditions
that ensure the protection of environment and health, and take meas-
ures of traceability from production to final destination.

Breach of these rules may trigger the administrative offence proce-
dures, which will be conducted by the competent enforcement authori-
ties and, as already stated, depending on the degree of severity of the
non-compliance the competent authorities may impose fines and other
linked sanctions, including the suspension of activity.

Some infringements of these rules may involve criminal liability.

Labour

37 What government standards apply to oil industry labour?
How is foreign labour regulated and restricted? Must a
minimum amount of local labour be employed? Are there
anti-discrimination requirements? What are the penalties for
non-compliance?

The Labour Code sets the general standards that apply to labour in any
area of activity. The Labour Code was approved in 2009 but has had
several amendments, some of which were made in the course of the
programme of economic and financial assistance that Portugal had to
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undergo from 2011 to 2014, with a view to deregulating and making
labour market more flexible.

There are also some collective bargaining agreements appli-
cable within the activities of production, distribution and retail of
oil products.

There is no training fund for the local workforce that employers
have to contribute to.

According to the general principles laid down in the Labour Code,
employees or prospective employees may not be discriminated against
on grounds of age, gender, sexual orientation or nationality. There is
no minimum mandatory amount of local labour to be employed. The
non-compliance with the non-discrimination principle is a very seri-
ous administrative offence. The Authority for Labour Conditions is
responsible for monitoring non-compliance with labour laws, whereas
the General Inspection of Employment is responsible for deciding on
administrative offence procedures.

However, this is without prejudice to the legal conditions for for-
eign or stateless employees to work in Portugal. A foreign or state-
less person has to be authorised to exercise a professional activity in
Portugal through the obtaining of a specific visa.

Employment contracts with foreign or stateless workers must be
in writing and, unless entered into with EU or EEA citizens, have to be
registered with the Authority for Labour Conditions.

Taxation

38 Whatis the tax regime applicable to oil exploration,
production, transportation, and marketing and distribution
activities? What government body wields tax authority?

The general company tax rules apply to oil companies. As such, the
profit of resident entities and the profit allocated to a permanent estab-
lishment in Portuguese territory are subject to corporate income tax
(IRC) at a 21 per cent rate.
In addition to IRC, the following surcharges may also be due:
a municipal surcharge up to 1.5 per cent on taxable profit; and
a state surcharge on the part of taxable profits over €1.5 million,
under the following terms:
3 per cent rate on the part of the taxable profit between
€1.5 million and €7.§ million;
5 per cent rate on the part of the taxable profit between
€7.5 million and €35 million; and
7 per cent rate on the part of the taxable profit exceeding
€35 million.

Also, the law defines an amortisation regime for investments made dur-
ing the exploration phase. These investments are counted as intangible
assets that are amortisable when the oil production effectively starts.

According to the legal regime established in Decree-Law
No. 109/94, a tax is levied on oil production, but the production of oil-
fields located in the area of the national territory and in inland waters
with annual values up to 300,000 tonnes (in the case of onshore pro-
duction) or up to 500,000 tonnes (in the case of offshore production),
as well as the oilfields located on the continental shelf beyond the
bathymetry of 200 metres, regardless of the value of production, are
exempt of the payment of tax. Additionally, these entities are also sub-
ject to the payment of the following fees:
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+  licence fee for prior assessment;
fee for the conclusion of the concession agreement; and
fee for transmission of the contract position.

It should also be noted that the Code of Special Taxes on Consumption
(Decree-Law No. 73/2010, of 21 June) defines a tax on petroleum and
energy products (ISP) applicable to all petrol and diesel, as well as to
propane, butane, and liquefied petroleum gas, which are intended for
sale or consumption. With the exception of natural gas, ISP applies to
all oil and energy products and others, such as hydrocarbons, if they
are consumed or offered for sale as fuel and electricity falling within
CN Code 2716.

As stated in the State Budget Law, the value of unitary taxes on
oil products and energy was updated in January 2017 by Ordinance
No. 345-C/2016. Hence the rate of ISP for petrol with a lead content
of 0.013g or less is €651.51 per 1,000 litres and the ISP rate for diesel is
€466.36 per 1,000 litres.

Furthermore, the law foresees some exemptions from payment of
tax on oil and energy products, including the following situations: oil
products consumed in the establishment that produces them; those
that are used for purposes other than fuel; those used in aviation
(except private recreational aviation); those used for coastal shipping
and inland waterway transport (including fishing and aquaculture)
(except private recreational navigation); those that are used by the enti-
ties producing them in the production of electricity, electricity and heat
or city gas; and products used for public transport and the transport of
passengers and goods by rail.

Regarding the competent authorities in this matter, the ENMC and
the Tax Authority have signed a cooperation protocol in order to share
information on the domestic market for crude oil, its derivatives and
their substitutes, as well as biofuels and bioliquids, and avoid situations
of potential tax evasion.

Commodity price controls

39 Isthere a mandatory price-setting regime for crude oil or
crude oil products? If so, what are the requirements and
penalties for non-compliance?

There is no mandatory price-setting regime for crude oil or crude oil
products. Since 2004, when the maximum price regime was abolished,
prices of oil and oil products have been set freely on the market, on a
competitive basis, without prejudice to the relevant rules and the obli-
gations of public service - security, regularity and quality of supply,
consumer protection, satisfaction of the needs of priority consumers,
namely in the sectors of health, civil protection, armed forces, security
forces and social assistance.

However, it is important to emphasise that in the autonomous
regions of Madeira and the Azores maximum prices for oil products are
still set administratively by the regional governments.

Competition, trade and merger control

40 What government bodies have the authority to prevent or
punish anticompetitive practices in connection with the
extraction, transportation, refining or marketing of crude oil
or crude oil products?

The body responsible for the prevention and punishment of anticom-
petitive or abusive (exploitative or exclusionary) practices is the
Portuguese Competition Authority (AdC), under Law No. 19/2012, of
8 May.

41 What is the process for procuring a government
determination that a proposed action does not violate any
anticompetitive standards? How long does the process
generally take?

According to Portuguese law, companies are responsible for their own
assessment on the compatibility of their activities with competition law
and it is not possible to obtain a previous determination from AdC on
whether a proposed action or agreement is compatible with Portuguese
competition law.

In fact, the only situation in which a pre-determination from AdC
may be obtained is merger control. According to Portuguese law, a con-
centration that meets one of the following thresholds must be notified
to AdC prior to its implementation:

market share: creation or reinforcement of a market share equal to
or greater than 50 per cent on the national market for a particular
good or service, or on a substantial part of it;
turnover: an aggregate turnover in Portugal of more than €100 mil-
lion in the previous financial year, as long as each of at least two
of the undertakings concerned achieve a turnover of more than
€5 million in Portugal; and
mixed criterion: the creation or reinforcement of a market share
equal to or greater than 30 per cent but less than 50 per cent on the
national market for a particular good or service, or on a substantial
part of it, as long as each of at least two of the undertakings con-
cerned achieve a turnover of more than €5 million in Portugal in
the previous financial year.

After the notification, AAC will assess the effects of the proposed
merger on competition. During the merger control procedure, AdC
may order the inquiry of any person or request access to documents
and must issue a final decision on whether the proposed action is
compatible with Portuguese competition law within 30 working days.
The absence of a decision within the period stipulated serves as a non-
opposition decision to the merger.

In exceptional cases, if AAC considers that the transaction raises
serious doubts as to its compatibility with competition rules, AdC can
request an in-depth investigation, thus extending the deadline to issue
a final decision to 9o working days from the notification.

/M /S/

Law.Tax

Rui Pena
Monica Carneiro Pacheco

rui.pena@cms-rpa.com
monica.carneiropacheco@cms-rpa.com

Rua Sousa Martins 10
1050-218 Lisbon
Portugal

Tel: +35121 0958100
Fax: +35121 0958155
www.cms.law

170

Getting the Deal Through - Oil Regulation 2017

© Law Business Research 2017



CMS Rui Pena & Arnaut

PORTUGAL

International

42 To what extent is regulatory policy or activity affected by
international treaties or other multinational agreements?

As Portugal is a member of the European Union, the regulation of
crude oil or crude oil products is highly influenced by EU law. In fact,
Portugal is subject to EU directives, such as those on oil stocks, public
procurement and environmental matters.

In this regard, Directive 2009/119/EC, of 14 September, which
requires member states to maintain minimum stocks of crude oil or oil
products, and Directive 2013/30/EU, on safety of offshore oil and gas
operations, both transposed to national law, should be highlighted.

Portugal is also a party to international conventions on the defi-
nition of sovereignty rights over waters, the continental shelf and
their natural resources, such as the UNCLOS. It is also a party to the
Convention on Prevention and Elimination of Pollution from Offshore
Installations, with consequent effects on regulatory policy.

43 Are there special requirements or limitations on the
acquisition of oil-related interests by foreign companies or
individuals? Must foreign investors have alocal presence?

Concessionaires for the survey, exploration, development and produc-
tion of oil, if foreign companies, must establish a branch in the national
territory (article 20 of Decree-Law No. 109/94).

www.gettingthedealthrough.com

Decree-Law 138/2014, of 15 September, on the protection of
strategic assets for the security and supply of the country, is also worth
mentioning. According to this legislation, strategic assets, which
may include any assets in the energy, transport or communications
sectors that are deemed essential to public security, may be subject to
aregime in which their transfer to foreign companies (outside the EU)
can be rejected by the Portuguese government where such acquisition
compromises national security and defence, as well as the country’s
security of supply.

44 Do special rules apply to cross-border sales or deliveries of
crude oil or crude oil products? Are there any volumetric
supply obligations for the local market that prevail over the
export rights of the oil producer?

There are no special cross-border regulations on this subject.

* The authors would like to thank Bernardo Cunha Ferreira, Jodo
Marques Mendes, Anténio Magalhdes e Menezes, Andreia Duarte
Costa, Duarte Lacerda and Matilde Lobo da Silveira, of the Energy,
Environment & Natural Resources Practice for their assistance with
this chapter.
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