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Model?

Construction and infrastructure projects:
CMS supports the “forging of alliances”

So-called alliancing contracts, which focus on a cooperative contract design and an
equally cooperative project execution, are still extremely rare in Austria. This
alternative contract model offers many advantages, especially for complex
construction and infrastructure projects, as experience in other countries has shown.
Last week, the great untapped potential of alliancing contracts was examined and
discussed in detail at a CMS Business Breakfast in the "Managing Complexity" series.

The increasing complexity of construction and infrastructure projects means that delays,
additional costs and excessive numbers of claims are often inevitable. Conventional
construction contracts lack the means and incentives to encourage the contracting parties to
meet such challenges cooperatively. Creatively substantiating claims is rewarded, but solving
problems is not. That is why new approaches and models are required — "even if this
involves a complete paradigm shift", as Nikolaus Weselik, Partner at CMS Vienna, highlights
right at the beginning of the event as an essential characteristic of the alliancing contract.
"Leaving behind the typical recriminations of the past and instead solving problems jointly
and in partnership by bundling competencies definitely constitutes a novel approach in the
construction industry and infrastructure,” Weselik says.

The high-calibre panel, comprising representatives from ASFINAG, Flughafen Wien, OBB
Infrastruktur, PORR, STRABAG, TIWAG-Tiroler Wasserkraft, iC consulenten Ziviltechniker
and Arcadis Germany, also agreed that a cultural shift was necessary to foster acceptance of
alliancing contracts, and that such a change had not yet occurred in Austria, with a few
exceptions. However, the CMS Business Breakfast also emphasised that there is ever more
movement in the matter, with both clients and contractors showing more interest in and
openness to the promising model of alliancing contracts. Despite starting from different
positions, this is reason enough to discuss the topic. Especially since, according to CMS
experts, it seems likely that any legal hurdles under Austrian law can be cleared.

Proven alternative based on the Australian model
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Alliancing contracts were pioneered in Australia and New Zealand, where around one third of
all civil engineering and infrastructure projects are already being tendered as alliancing
contracts. In Europe, the UK and Finland adopted this partnership-based contract model very
early. But, as Oliver Bartz from the planning and consulting firm Arcadis reported, a wide
variety of projects in Germany — from a conference hotel to a district development project
and to a port project — have enjoyed extremely positive experience with models of this kind.

One reason why experts believe that the development towards more alliancing contracts
could still take some time in Austria is — from an organisational point of view — the existing
culture of contract management. Employees and managers responsible for construction and
infrastructure projects are focused on completely different things than cooperative project
implementation.

With appropriate legal advice, it will also become possible to tender alliancing contracts in
conformity with the Federal Procurement Act.

With combined forces

Anyone contemplating the use of alliancing contracts, does so mainly because of their
obvious advantages. According to Thomas Hamerl, partner at CMS Vienna, the advantages
stem not just from the joint risk-bearing of a project, but also "from a leaner organisational
structure, a significant reduction of planning errors through the early involvement of
executing companies into the design, the participation of all parties in the project’s success
and a unique style of conflict management.” So, the option of going to courts is usually
precluded — except in extraordinary, contractually specified cases — and replaced with
mechanisms to resolve problems alternatively.

CMS Tool 4 Alliancing

Companies working within the framework of alliance agreements increasingly require legal
advice on the award and scope of services, the legal definition of project requirements and
key result areas, the legal design of remuneration models and the contractual regulation of
the conflict resolution process. Public clients need new solutions to ensure they act in
compliance with public procurement law, emphasises Thomas Hamerl. With the CMS Tool 4
Alliancing, these consulting services can be accessed either as a complete package or
separately by booking individual modules.

A picture of the panel of prominent representatives for use free of charge is available here.
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About CMS Reich-Rohrwig Hainz

CMS Reich-Rohrwig Hainz is one of the leading law firms in Austria and Southeast Europe. Because we are
specialists, our lawyers and tax advisors are able to provide you with advice of the highest calibre and
sophistication, both from a legal perspective as well as through our industry specific know-how. Highly-specialised
teams consisting of internationally experienced lawyers primarily provide services in the following fields of law:
M&A, banking and finance, real estate, construction law, taxes, labour law, IP and IT law, and public procurement.

We not only create sound legal solutions for you but also work to create pragmatic solutions, especially with
regards to your commercial goals. Our solutions correspond as much as possible to your company’s business
needs. We operate offices in Vienna, Belgrade, Bratislava, Brussels, Istanbul, Kiev, Ljubljana, Podgorica,
Sarajevo, Skopje, Sofia and Zagreb. All CMS offices together offer clients a team of more than 600 experienced
specialists in 17 offices across the CEE/SEE region. cms.law

About CMS

Founded in 1999, CMS is a full-service top 10 international law firm, based on the number of lawyers (Am Law
2016 Global 100). With 71 offices in 40 countries across the world, employing over 4,500 lawyers, CMS has
longstanding expertise both at advising in its local jurisdictions and across borders. CMS acts for a large number
of Fortune 500 companies and the FT European 500 and for the majority of the DAX 30. Revenues totalled EUR
1.3bn in 2017.

CMS provides a wide range of expertise across 19 expert practice and sector areas, including Corporate/M&A,
Energy, Funds, Lifesciences, TMC, Tax, Banking and Finance, Commercial, Competition & EU, Dispute
Resolution, Employment & Pensions, Intellectual Property and Real Estate & Construction.

For more information, please visit cms.law

CMS offices and associated offices: Aberdeen, Algiers, Amsterdam, Antwerp, Barcelona, Beijing, Belgrade,
Berlin, Bogot4, Bratislava, Bristol, Brussels, Bucharest, Budapest, Casablanca, Cologne, Dubai, Duesseldorf,
Edinburgh, Frankfurt, Geneva, Glasgow, Hamburg, Hong Kong, Istanbul, Kyiv, Leipzig, Lima, Lisbon, Ljubljana,
London, Luxembourg, Lyon, Madrid, Mexico City, Milan, Monaco, Moscow, Munich, Muscat, Paris, Podgorica,
Prague, Rio de Janeiro, Rome, Santiago de Chile, Sarajevo, Seville, Shanghai, Skopje, Sofia, Strasbourg,
Stuttgart, Tirana, Tehran, Utrecht, Vienna, Warsaw, Zagreb and Zurich.
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