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This sixth edition of the European
Newsletter to be issued by the CMS
Employment Group provides an
overview of Directive 2001/23 of the EC
on the Transfer of Undertakings. This
newsletter also gives an update on the
anti-discrimination legislation and on
the need for flexicurity in the European
labour markets. Furthermore, we are
delighted to introduce CoreShore, a
unigue tool that helps organisations
to carefully select the right offshore or
outsourcing location.

CMS is the alliance of nine major
European law firms with a workforce
of approximately 2,000 lawyers present
in 26 jurisdictions. The CMS Practice
Group Employment and Pensions
consists of more than 200 partners and
associates representing the labour and
pension law departments of the various
CMS member firms.

Thelabour and pension law departments
of each CMS firm have a long history
of close association and command
strong positions, both in our respective

homes and on the international
market. Individually we bring a strong
track record and extensive experience.
Together we have created a formidable
force within the world’s market for
professional services. The member
firms operate under a common identity,
CMS, and offer clients consistent and
high-quality services.

Members of the Practice Group advise
on labour law and social security issues
affecting business across Europe. The
group was created in order to meet the
growing demand for integrated, multi-
jurisdictional legal services.

Employment issues can be particularly
complex as there is such a wide range
of different laws and regulations
affecting them. The integration of our
firms across Europe can simplify these
complexities, leaving us to concentrate
on the legal issues without being
hampered by additional barriers. In
consequence we offer coordinated
European advice through a single point
of contact.

Employment Newsletter — 2



Employment Newsletter — 3

Table of Contents

Cross-border transfer of undertakings
Article 1 (2) of Directive 2001/23 of the EC

Anti-discrimination legislation
The discriminatory characteristics as set out in the EU Directives

Labour law in the European Union
The need for flexicurity

CoreShore
The unique tool to choose the right location

pa

p5

p7

p8



Article 1 (2) of Directive 2001/23 of the
EC on the Transfer of Undertakings (the
“Directive”) provides that it shall apply if
and in so far as the undertaking, business
or part of the undertaking or business
to be transferred is situated within the
territorial scope of the European Union.
This implies that all cross-border transfers
from one member state to another are
subject to the Directive. Moreover, since
the Directive only refers to the place of
origin of the business to be transferred
and not the destination, it also applies
to transfers outside the territory of the
European Union.

However, as the member states have
a wide margin of discretion regarding
the implementation of the Directive, a
uniform application of national law on
cross-border transfers is not guaranteed.
As a result, the definition and scope
of a transfer of undertaking varies per
member state, as well as the level of
protection of the employees. The main
legal problems that may arise in that
respect, will be identified hereinafter.

If — for instance — a German entity
purchases the assets and liabilities from
a Dutch entity, while all activities are
located in the Netherlands and will remain
there after the transfer, this will in itself
not cause any legal complications from
a cross-border perspective. Pursuant to
international private law, the law of the
member state in which the business
is located, will apply (i.e. Dutch law)
and will therefore determine whether
a relevant transfer of undertaking
exists and what the legal position is of

Cross-border transfer
of undertakings

the transferor, the transferee and the
transferred employees. Moreover, the
individual employment relationships will
remain subject to Dutch law for basically
the same reason.

Legal complications arise when — for
instance — the German entity purchases
the assets and liabilities from the Dutch
entity in order to integrate the activities
into its existing organisation structure
in Germany right after the transfer.
Just as in the previous situation, the
terms and conditions of the transfer
itself will be subject to Dutch law. As
of the date of the transfer, however,
the individual employment relationships
will be subject to (at least mandatory)
German law by virtue of international
private law. If we would assume that
German law has a considerable lower
level of protection of employees than
Dutch law, the transferred employees
will still be considerably worse off in
the new situation, regardless of the
protection measures which form the
basis of the Directive.

It should be noted that the situation as
described in the previous paragraph does
not occur very often, as the application
of the Directive and the implementing
national law is subject to the economic
entity in question retaining its identity. A
cross-border transfer leads to a change
of country and generally language, as
well as changes in the legal, economic
and social context. Those circumstances
inevitably threaten the identity of the
transferred economic entity. The same
applies if the activities will be materially

restructured upon the transfer in order
to fit within the existing organisation
structure of the purchaser.

If we would assume that, in spite of
the above, a cross-border transfer of
undertaking takes place, an interesting
new question occurs: what will this
mean for the transferred employees
in practical terms? On one hand, the
Directive provides that they will transfer
into the employment of the transferee
(the German entity) by operation of
law, i.e. they have no right to remain
employed by the transferor (the Dutch
entity). On the other hand, however, the
travelling distance to the new business
location abroad will in most cases — and
in all reasonableness — be too long for
an employee in order to claim his right
of employment. If this employee decides
not to continue his activities abroad, is he
considered to have resigned voluntarily
or is he entitled to any kind of severance
payment or damage from the transferee
(or the transferor)? Although it seems
reasonable that the latter is the case, it
is questionable how this relates to the
guiding principles of the Directive.

It may therefore be concluded that, in
the event of a cross-border transfer of
undertaking, the transferred employees
are not necessarily protected adequately
by the Directive. For further information
please see our entire study posted on
the website of the EU Commission (link:
http://ec.europa.eu/employment_social/
labour_law/documentation_en.htm#21).
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Anti-discrimination legislation

The European Union has adopted
legislation setting minimum requirements
on improving labour standards and
strengthened employee’s rights. An
important part is the anti-discrimination
legislation. The legislation prohibits
discrimination in employment and
training on the grounds of racial or
ethnic origin, sexual orientation, religion
or belief, age and disability. The rules
on racial discrimination also cover other
areas such as education, social security
and healthcare, access to goods and
services and housing. Due to the limited
scope of this article, we will only discuss
the discriminatory characteristics as set
out in the EU Directives. Please note,
however, that some national laws offer
protection beyond these discrimination
grounds, including, for example,
trade union membership or part-time

employment.

(In)direct discrimination

Since  discrimination often  takes
subtle forms, both direct and indirect
discrimination are covered by the
European anti-discrimination rules. Direct
discrimination occurs when a person is
treated less favourably than another in
a comparable situation because of their
racial or ethnic origin, religion or belief,
disability, age or sexual orientation.
Indirect discrimination occurs when an
apparently neutral provision, criterion or
practice would disadvantage people on
the grounds of racial or ethnic origin,
religion or belief, disability, age or sexual
orientation unless the practice can be

objectively justified by a legitimate aim.
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Anti-Discrimination Directives
and the European Court of
Justice

For many years the focus of EU action in
the field of non-discrimination was on
preventing discrimination on the grounds of
nationality and sex. In 1997, however, the
EU Member States approved unanimously
the Treaty of Amsterdam (which entered
into force on 1 May 1999).

Pursuant to Article 13 of the Treaty
of Amsterdam, the European Union is
granted the power to take action to
combat discrimination based on sex,
race or ethnic origin, religion or belief,
disability, age or sexual orientation. Ever
since the Treaty of Amsterdam, new EU
Directives have been enacted in the area
of anti-discrimination, such as; Council
Directive 2000/43/EC implementing the
principle of equal treatment between
persons irrespective of racial or ethnic
origin, Council Directive 2000/78/EC
establishing a general framework for
equal treatment in employment and
occupation, Council Directive 2004/113/
EC implementing the principle of equal
treatment between men and women
in the access to and supply of goods
and services, and Council Directive
2002/73/EC amending Council Directive
76/207/EEC on the implementation of
the principle of equal treatment for
men and women as regards access to
employment, vocational training and
promotion and working conditions.

The EU Directives are of present interest
as the European Court of Justice has by
now assessed against the EU Directives

in quite a number of cases. Most
recently, the European Court of Justice
has declared that dismissal of a female
employee due to her pregnancy and/or
birth of a child is in violation of Council
Directive 76/207/EEC".

What do the anti-
discrimination rules imply for
employers?

The new rules apply to all private and
public sector employers including self-
employment, such as the conditions
applying to the practice of certain trades
or professions.

Al employers must review their
employment practices to make sure that
they are not discriminating directly or
indirectly for example in recruitment
procedures, selection criteria, pay
and promotions, dismissals or access
to vocational training. The anti-
discrimination rules apply to all stages
of the employment contract from
recruitment through to termination.
Furthermore, the employer will be
prohibited from instructing others to

discriminate on the prohibited grounds.

Employers will have a duty of “reasonable
accommodation” in respect of candidates
or employees with a disability. Employers
are required to take appropriate
measures to enable a person with a
disability to have access to employment
and training unless doing so would
impose a disproportionate burden on the
employer. “Reasonable accommodation”
may include, for example, providing

1 European Court of Justice, 11 October 2007, C-460/06, Nadine Paquay against Société d'architectes Hoet + Minne SPRL.



wheelchair access, adjusting working
hours, adapting office equipment or
simply redistributing tasks between
members of a team. To determine the
disproportionate burden, the financial
and other costs entailed, the scale and
financial resources of the reorganisation
and the possibility of obtaining public
funding or any other assistance should
be taken into account.

Harassment

The definition of harassment is taken
from the European Commission Code of
Practice in relation to sexual harassment.
Council Directive 2002/73/EC introduced
a definition of sexual harassment into
EU law. The Directive sets out two
definitions: (1) Harassment is where
unwanted conduct related to a person’s
sex occurs with the purpose or effect
of violating the dignity of a person,
and of creating an intimidating, hostile,
degrading, humiliating or offensive
environment; (2) Sexual harassment is
where any form of unwanted verbal,
non-verbal or physical conduct of a
sexual nature occurs, with the purpose

or effect of violating the dignity of
a person, in particular when creating
an intimidating, hostile, degrading,

humiliating or offensive environment.

Help for victims of
discrimination

EU Member States must provide for a
certain  minimum standard ensuring
protection against discrimination for
reasons relating to racial or ethnic origin,
sex, religion or belief, disability, age or
sexual orientation. The EU Directives
require that EU Member States give
victims of discrimination the right to
make a complaint through a judicial
or administrative procedure and that
appropriate penalties are imposed on
those who have discriminated. The rules
also provide for sharing the burden of
proof in civil and administrative cases. This
will make it easier for people who have
experienced discrimination to prove it.

In addition, the legislation on racial
discrimination requires EU Member States
to designate bodies for the promotion
of equal treatment which will provide

independent assistance to the victims

of discrimination, conduct surveys
and studies and publish independent
reports and recommendations. Victims
of discrimination may also be supported
by a non-governmental organisation
like the European Anti-Discrimination
Council or a trade union who have
a legitimate interest. The EU Member
states must promote equal treatment

through national organisations.

Conclusion

The implementation of the European
anti-discrimination legislation has an
impact on Europe. Apart from the UK,
the Netherlands and Ireland, most of
the European countries do not (yet)
have sophisticated anti-discrimination
legislation in place. Now that the
European Union has adopted legislation
setting minimum requirements on anti-
discrimination, hopefully the influence
hereof will affect the European countries
to implement  anti-discrimination
legislation providing sufficient protection
for employees.
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Labour law in the European Union

In November 2006 the Commission of
the European communities started a
public debate in the EU on how labour
law can evolve to support the objective
of achieving sustainable growth with
more and better jobs. The modernisation
of labour law constitutes a key element
for the success of the adaptability of
workers and enterprises. This objective
needs to be pursuit in the light of
the communities’ objectives of full
employment, labour productivity and
social cohesion. The European Counsel
has called for mobilising all appropriate
national and community resources to
promote a skilled, trained and adaptable
workforce and labour markets responsive
to the challenges stemming from the
combined impact of globalisation and
of the ageing of European societies.
It emphasises that the responsiveness
of European labour markets should be
increased to promote economic activity
and high productivity.

The drive for flexibility in the labour market
has given rise to increasingly diverse
contractual forms of employment which
can differ significantly from the standard
contractual model in terms of the degree
of employment and income security and
the relative stability of associated working
and living conditions. Next to the drive
for flexibility employment security and
reducing labour market segmentation
is crucial. Therefore the new wording
“flexicurity” has been used.

1. The EC is of the opinion that labour

law should be modernised making
labour and social security laws
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more sufficient to assist workers
in making transitions from one
status to another, whether in the
case of involuntary discontinuities
(e.g. dismissal and unemployment)
or voluntary discontinuities (e.g. in
the case of education and training
leave, caring responsibilities, career
breaks and parental leave). The
problems of female workers who
are disproportionately represented in
new forms of work arrangements
and who still face obstacles in seeking
access to full rise and social benefits,
also need to be addressed.

Anotherissueis the growingincidence
of temporary agency work leading
to changes in labour law. Types of
temporary agency work is regulated
in most member states through a
mix of legislation, collective labour
agreements and self regulation. The
commission’s proposal for a directive
on temporary agency workers seeks
to establish the non-discrimination
principle to insure that agency
workers are treated no less favourably
than the regular workers.

Next to these issues the organisation
of working time is a hot topic. The
commission is reviewing the situation
in order to provide greater flexibility for
both employers and employees, while
ensuring a high standard of protection
of workers health and safety.

Fourth issue is the mobility of workers
as most EU labour law legislation has
left the definition of worker to the

member states. It has been argued
that member states should retain
discretion in deciding the scope of
definitions of worker used in different
directives. Freedom of movement
is an increasing point of discussion
in respect to national law versus
community law. Difficulties associated
with the different definitions of
worker have emerged particularly in
connection with the implementation
of directives on posting of workers
and transfer of undertakings.

The EC has initiated the public
consultation during the first quarter
of 2007 and a follow up Commission
communication was recently published.
In this EC communication EC states that it
is appropriate to reach a consensus at EU
level on a series of common principles of
flexicurity. These common principles could
be a useful reference in achieving more
open and responsive labour markets and
more productive work places. This should
help member states/in the establishment
and implementation of flexicurity
strategies which fully take into account
their own respective specific challenges,
opportunities and circumstances, with the
active involvement of social partners.

In the paper a list of common principles
is summarised and it has been set out
a pathway for carefully planning and
negotiating combinations and sequences
of policies and measures. These pathways
have been developed on the bases of the
member states situations and of the
report of the Flexicurity Expert Group. The
member states, taking account of their



own particular situation and institutional
background should study their specific
challenges and the typical pathways that
can help to address them in order to
design their own comprehensive pathway
towards better combinations of flexibility
and security.

CMS is pleased to introduce you to
CoreShore, a unique assessment tool
able to help you define the optimal
location to set up a business process
outsourcing centre for your corporation.
CoreShore will help you to pinpoint the
most favourable location based on your
specific management requirements and
the objectives the new facility will have
to meet. Next to looking for a new
location, it is a tool to find out if you are
still on the right location.

The CoreShore tool delivers a ranking
of cities and countries in scope, thus

Issues to be further discussed are about

contractual arrangements, lifelong
learning, active labour market policies,
social security systems, trust between
social partners and sequencing and

financing of those measures.

providing precious input for your
corporate decision making. We believe
that today’s explosion of jobs moving
to near and offshore sites a companies’
decision on sourcing locations should
only be taken after a careful assessment
of its needs and a detailed analyses of
prospective cases. As said before, this
could include a reconsideration of your

current location.

CoreShore provides a process that
enables company management to
express its needs precisely and defines

and prioritises detailed criteria that must

So, there is a huge discussion going on
for the years coming. We will follow
the progress and outcome and we will
inform you consequently.

CoreShore

be met by the locations in scope. The
ranking methodology is based on triple A
data, such as cost of labour, cost of living,
productivity, inflation, infrastructure,
language capabilities, schooling, labour
market, taxes, labour legislation flexibility,
criminal/bureaucracy indexes, etc. This
ranking will be shown with a detailed
description of the methodology including
in-dept findings.

If you are interested, please contact CMS
at coreshore@cmslegal.com.
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Contact points

Austria

Vienna

CMS Reich-Rohrwig Hainz
Bernhard Hainz
bernhard.hainz@cms-rrh.com
Christoph Wolf
christoph.wolf@cms-rrh.com
T +43 1404430

F +43 140 443 9000

Belgium

Brussels

CMS DeBacker

Stanislas van Wassenhove
stanislas.vanwassenhove@cms-db.com
Michael de Leersnyder
michael.deleersnyder@cms-db.com

T 43227436900

F +32 274369 01

Croatia

Zagreb

CMS Reich-Rohrwig Hainz d.o.o.
Gregor Famira
gregor.famira@cms-rrh.com

T +385 14825 600

F +385 14825 601

Czech Republic

Prague

CMS Cameron McKenna v.o.s.
Antonin Kazda
antonin.kazda@cms-cmck.com
T +4202 9679 8111

F +420 2 2109 8000

France

Paris

CMS Bureau Francis Lefebvre

Ghislain Beaure d’'Augeéres
ghislain.beaure-daugeres@cms-bfl.com
Nicolas Callies
nicolas.callies@cms-bfl.com

Alain Herrmann
alain.herrmann@cms-bfl.com

Laurent Marquet de Vasselot
laurent.marquet-devasselot@cms-bfl.com
Thierry Romand
thierry.romand@cms-bfl.com

Nicolas de Sevin
nicolas.desevin@cms-bfl.com

T 433147385500

F +33 147385555

Lyon

CMS Bureau Francis Lefebvre
Francois Coutard
f.coutard@bfl-avocats-lyon.com
T +334789547 99

F +33472618427

Germany

Berlin

CMS Hasche Sigle

Marion Bernhardt
marion.bernhardt@cms-hs.com
T +49 30203600

F +49 30 203 60 290

Cologne

CMS Hasche Sigle

Bjoérn Gaul
bjoern.gaul@cms-hs.com
T +49 22177 16128

F +49 22177 16 252

Dusseldorf

CMS Hasche Sigle

Barbara Bittmann
barbara.bittmann@cms-hs.com
T +49 211 4934-0

F +49 211 49200-127

Frankfurt am Main

CMS Hasche Sigle

Reiner Kurschat
reiner.kurschat@cms-hs.com
T +4969717010

F +49 69 71 701 40410

Hamburg

CMS Hasche Sigle

Bernd Roock
bernd.roock@cms-hs.com
T +49 40 37 63 00

F +49 40 37 63 03 00

Leipzig

CMS Hasche Sigle

Eckhart Braun
eckhart.braun@cms-hs.com
T 449341216720

F +4934121672 33

Munich

CMS Hasche Sigle

Dieter Straub
dieter.straub@cms-hs.com
T +49 89 238070

F +498923807110

Stuttgart

CMS Hasche Sigle
Antje-Kathrin Uhl
kathrin.uhl@cms-hs.com
T +49 71197 64-0

F +49 711 97 64-900

Hungary, Bulgaria, Romania
Budapest

Ormai és Tarsai CMS Cameron McKenna
Gabriella Ormai
gabriella.ormai@cms-cmck.com

T +36 1483 4800

F +36 1483 4801

Italy

Rome

CMS Adonnino Ascoli & Cavasola
Scamoni

Fabrizio Spagnolo
fabrizio.spagnolo@cms-aacs.com
T +39 06 478151

F +39 06 483755

The Netherlands
Amsterdam

CMS Derks Star Busmann
Marco Meijer
marco.meijer@cms-dsb.com
Jos W.M. Pothof
jos.pothof@cms-dsb.com

T +31 203016 301

F +31203016 333

Poland

Warsaw

CMS Cameron McKenna LLP
Katarzyna Dulewicz
katarzyna.dulewicz@cms-cmck.com
T +48 22 5205 555

F +48 22 5205 556

Russia

Moscow

CMS Cameron McKenna LLP
Leonid Zubarev
leonid.zubarev@cms-cmck.com
T +7 095 258 5000

F +7 095 258 5100

CMS Hasche Sigle

Wassilij Jermolin
wassilij.jermolin@cms-hs.com
T +7 4957979 070

F +7 4957979 07

Serbia

Belgrade

CMS Reich-Rohrwig Hasche-Sigle d.o.o.
Radivoje Petriki¢
radivoje.petrikic@cms-rrh.com

T +381 1132 08 900

F +381 113038930

Slovakia

Bratislava

CMS Reich-Rohrwig Hainz
Peter Simo
peter.simo@cms-rrh.com
T +421 2 544 33 490

F +421 2 544 35 906

Spain

Madrid

CMS Albifana & Suéarez de Lezo
Diana Rodriguez
drodriguezr@cms-asl.com

T +34914519326

F +34 91442 97 35

Switzerland

Zurich

CMS von Erlach Henrici
Damiano Brusa
damiano.brusa@cms-veh.com
T +414428511 11

F +41 44285 1122

Turkey

Turkish Department Vienna
CMS Reich-Rohrwig Hainz
Doéne Yalcin
doene.yalcin@cms-rrh.com
T +43 140443 145

F +43 140443 9145

Ukraine

Kyiv

CMS Reich-Rohrwig Hainz TOV
Maria Orlyk
maria.orlyk@cms-rrh.com

T +380 44 502 8331

F +380 44 272 4693

United Kingdom

London

CMS Cameron McKenna LLP
Anthony Fincham - Employment
anthony.fincham@cms-cmck.com
Mark Atkinson - Pensions
mark.atkinson@cms-cmck.com

T +44 20 7367 3000

F +44 20 7367 2000

CMS is the alliance of major independent European law firms providing clients with a full range of legal and tax services based on a thorough

understanding of their business.

CMS member firms: CMS Adonnino Ascoli & Cavasola Scamoni, CMS Albifiana & Suérez de Lezo, CMS Bureau Francis Lefebvre,
CMS Cameron McKenna LLP, CMS DeBacker, CMS Derks Star Busmann, CMS von Erlach Henrici, CMS Hasche Sigle, CMS Reich-Rohrwig Hainz

CMS offices and associated offices worldwide: Belgrade, Bratislava, Bristol, Bucharest, Marbella, Milan, Montevideo, Moscow, Munich,

Amsterdam, Berlin, Brussels, London, Budapest, Buenos Aires, Casablanca, Chemnitz, New York, Prague, Sao Paulo, Seville, Shanghai,

Madrid, Paris, Rome, Vienna, Zurich, Cologne, Dresden, Dusseldorf, Edinburgh, Sofia, Strasbourg, Stuttgart, Utrecht, Warsaw

Aberdeen, Algiers, Antwerp, Arnhem, Beijing,

Frankfurt, Hamburg, Kyiv, Leipzig, Lyon,

and Zagreb. www.cmslegal.com




