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Purchase price certainty increasing in European M&A says CMS study

A feature of M&A deals in Europe in 2013 was that more than half of all deals had a fixed purchase
price without scope for adjustment. In the US, however, there was a growing trend in the opposite
direction, with over 85% of deals containing purchase price adjustment clauses. This variation of
approach highlights just one of the continuing differences between European and US practice.

This is one of the conclusions of the sixth annual European M&A study by CMS, Europe’s largest legal
services organisation. CMS reviewed over 2,000 non-listed public and private company deals it
completed in Europe between 2007-2013. CMS conducted 344 European deals in 2013.

30% of the 2013 deals with earn-outs had an earn-out clause of three years or longer, up from 19% in
2012, suggesting sellers are becoming more confident in the security of medium to long-term returns
from deals. An earn-out period is when a proportion of the purchase price is dependent on the future
performance of the target business.

The analysis shows that buyers require less deal security (escrow account, purchase price agreement or
bank guarantee) for warranty claims than they did in 2012. The number of buyers taking security on
warranty claims for deals fell by 7% to 35% of buyers in 2013.

Vincent Dirckx, Head of the Corporate M&A practice at CMS DeBacker, comments, "Our analysis of
risk allocation between buyer and seller on deal points in M&A transactions in the last year shows
greater consistency. This makes the European M&A landscape much more predictable than three years
ago."

However, regional differences in deal structures remain across Europe. Examples are: France has the
lowest liability caps but long warranty periods; de minimis and basket provisions are standard in the
UK; and Central and Eastern Europe (CEE) usually sees the most MAC (material adverse change)
clauses and arbitration as the most likely dispute resolution mechanism.

Other conclusions of the CMS European M&A Study 2014 are as follows:

Baskets — the upward trend in the use of baskets (i.e. an aggregate financial threshold below which a
buyer cannot make a claim) was maintained in 2013 and recovery on a 'first dollar' basis continued to
be standard in Europe in contrast to the US where once again in the majority of transactions recovery
was on an ‘excess only' basis.

Liability caps — sellers were less successful in limiting their liability to 50% or less of the purchase price
in 2013 (47%) as compared with 2012 (54%).

Warranty & Indemnity insurance — W&I insurance (considered in 9% of the deals in 2013, an increase
from 8% in 2011/2012) remains an important option for solving the warranty gap when sellers (e.g.
financial sellers) refuse or cannot give warranties.
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Limitation periods — in contrast to 2012, the limitation period of 12-18 months was the most popular in
2013 with notable increases in the use of this particular limitation period in the UK, France and in
Central and Eastern Europe.

Security for warranty claims — the number of buyers looking to obtain some form of security (whether
it be use of an escrow account, purchase price retention or bank guarantee) decreased in 2013 but, where
applicable, a significantly higher proportion of buyers negotiated retention of part of the purchase price.

MAC clauses — the proportion of deals with a MAC clause remained unchanged at 14% in 2013 and
remain rare in Europe compared with the USA where most (94%) of deals have MAC clauses.

Non-compete covenants — 49% of deals had non-compete clauses, an increase from 46% in 2012.
Avrbitration — the number of deals with an arbitration clause increased from 33% to 37%.
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NOTES TO EDITORS
CMS

Founded in 1999, CMS is a full-service top 10 international law firm, based on the number of lawyers
(Am Law 2012 Global 100). With 56 offices in 31 countries across the world, employing 2,800
lawyers, CMS has longstanding expertise both at advising in its local jurisdictions and across borders.
CMS acts for a large number of Fortune 500 companies and the FT European 500 and for the majority
of the DAX 30. Revenues totalled EUR 838 m in 2012.

CMS provides a wide range of expertise across 17 expert practice and sector areas including
Corporate, Energy, Lifesciences/Pharmaceuticals, TMT, Tax, Banking and Finance, Commercial,
Competition, Dispute Resolution, Employment, Intellectual Property and Real Estate & Construction.

For more information, please visit www.cmslegal.com.

CMS offices and associated offices: Aberdeen, Algiers, Amsterdam, Antwerp, Barcelona, Beijing, Belgrade, Berlin,
Bratislava, Bristol, Brussels, Bucharest, Budapest, Casablanca, Cologne, Dubai, Duesseldorf, Edinburgh, Frankfurt, Geneva,
Hamburg, Istanbul, Kyiv, Leipzig, Lisbon, Ljubljana, London, Luxembourg, Lyon, Madrid, Mexico City, Milan, Moscow,
Munich, Paris, Prague, Rio de Janeiro, Rome, Sarajevo, Seville, Shanghai, Sofia, Strasbourg, Stuttgart, Tirana, Utrecht,
Vienna, Warsaw, Zagreb and Zurich.
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