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Introduction

By Jake Powers

011 may not have been the hard-hitting,

headline grabbing year that preceded it,

yet there was plenty of action within the

Energy industry to turn more than a few

heads. Following on from the largest ac-
cidental marine oil spill in the history of the petro-
leum industry you would think that extra precau-
tion would ensue, yet in July 2011 an ExxonMobil
pipeline running from Silver Tip to Billings, Mon-
tana, ruptured spilling an estimated 750 to 1,000
barrels of oil into the Yellowstone River and again
in April 2012 the multinational oil and gas corpo-
ration spilled a further 80,000 gallons in the rivers
of Pointe Coupee Parish, Louisiana.

The past 12 months have also caused a stir with
the controversial ‘shale gas bonanza. Catapulting
the United States into the lead as the world’s larg-
est producer of natural gases and ear-marked as a
“bridge fuel to a 21st century energy economy that
relies on efficiency, renewable sources and low-
carbon fossil fuels,” a number of European coun-
tries have moved to replicate this success. Many
European countries buy gas from Russia, a coun-
try that uses hydrocarbons as a weapon to bully its
neighbours. It is hardly surprising that Poland has
been quickest to embrace shale gas, while Ukraine,
another nervous neighbour, recently awarded ex-
ploration licences to Exxon Mobil and Shell, two
Western energy firms.

It is believed that the UK offshore reserves of
shale gas could exceed one thousand trillion cu-
bic feet (tcf), compared to current rates of UK gas
consumption of 3.5 tcf a year - a potential game-
changer that could elevate Britain into the top
ranks of global producers. As a result the United
Kingdom has thrown caution to the wind, and de-
spite an official report pinpointing the blame for
seismic activity in Blackpool earlier this year on
fracking in Lancashire, further exploration has
been given the green light with gas production
likely to commence in 2014.

Other European countries have been less forth-
coming. France has potentially abundant reserves,
but has imposed a moratorium on hydraulic frac-
turing (or ‘fracking’), the technique for winkling
gas from rocks deep underground, while the dan-
gers are assessed.

The concerns about possible pollution of ground-
water by the chemicals in fracking fluids, and the
leakage of methane, a gas that aggravated global
warming are not exclusive to Europe as South Af-
rica has followed France’s lead by slapping a mora-
torium on fracking.

The United Nations has designated 2012 as the In-
ternational Year of Sustainable Energy for All, and
the Middle East have firmly positioned themselves
on the global energy map with Dubai becoming
the first host of the World Energy Forum outside
the headquarters of the United Nations when they
welcome world leaders and decision makers to the
country under the patronage of High Highness
Sheikh Mohammed Bin Rashid Al Maktoum in
October.

The United Arab Emirates has recently unveiled an
ambitious initiative, in line with its 2021 Vision,
that lays down the foundations for a green econ-
omy and underlining the country’s firm commit-
ment to maintaining a sustainable environment
while focussing on long term economic growth.

Global 2011 Figures:
- Global oil consumption grew by a below average

0.6 million barrels per day or 0.7% to reach 88
million barrels per day.
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World natural gas consumption grew by 2.2%.
Consumption growth was below average in all
regions except North America, where low prices
drove robust growth. Outside North America, the
largest volumetric gains in consumption were in
China, Saudi Arabia and Japan.

Global natural gas production grew by 3.1%. The
US recorded the largest volumetric increase de-
spite lower gas prices and remained the world’s
largest producer. Output also grew rapidly in Qa-
tar, Russia and Turkmenistan.

Renewable energy sources supplied 16.7% of glob-
al final energy consumption with investment in re-
newables increasing 17% to a record $257 billion,
despite a widening sovereign debt crisis in Europe
and rapidly falling prices for renewable power
equipment.

Wind power is growing at the rate of 30% annu-
ally, with a worldwide installed capacity of 238,000
megawatts at the end of 2011. 83 countries around
the world are using wind power on a commercial
basis and several countries have achieved relatively
high levels of wind power penetration, such as 21%
of stationary electricity production in

Denmark, 18% in Portugal and 16% in Spain.
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Resource Nationalism In The Mining

Industry

By Yves Baratte & lain Duncan

he mining and metals industry endured
a raft of tax increases from 2003-2008 as
governments of mineral rich countries
sought a larger share of profits from the
commodities price boom. This ended
abruptly after prices collapsed following the global
financial crisis. But, in spite of the current high
volatility in commodity prices, it has again become
a target for governments, giving rise to a new wave
of what is now referred to as ‘resource nationalism’

Over the past 12-18 months, at least 25 countries
have either announced an intention to increase the
government’s tax take from mining or have done
so already, whilst other governments have been
looking to increase local equity participation in
projects or to renegotiate signed mining agree-
ments X a trend that is likely to continue, although
facts show that most countries are slow to imple-
ment such announcements.

However, in order to generate confidence among
mining companies operating in any jurisdiction
(or considering doing so), contracts entered into
and licences granted by a host government need to
be honoured and the local regulatory regime must
remain stable. Acts by a state against investors’ in-
terests jeopardise prospects for continued invest-
ment in the development of that state’s resources.

A number of large mining companies refrained
from investing in the Democratic Republic of
Congo until pioneer companies proved that their
projects were secure. However, in 2009, in the con-
text of a review of mining contracts entered into
with state-owned mining companies, the Kolwezi
tailings project under construction by First Quan-
tum Minerals was cancelled and seized, as was the
case a few months later with the company’s other
mines in the country. Around 60 contracts were
renegotiated in the process. In September 2011
the state-owned mining company Gécamines an-
nounced that it is starting another ‘audit’ of its
mining joint ventures, although the government

insists this is not a full-blown contract review and
that little progress has been made since in advanc-
ing thataudit. However, a review of the 2002 Min-
ing Code is currently taking place, which could re-
sult in contracts being re-examined again to bring
them into line with any changes made to the Code.

In Guinea, since the death of long-standing Presi-
dent Lansana Conté in 2008, a number of mining
contracts have come under scrutiny. President
Alpha Condé was elected in 2010 under promises
to review existing mining contracts and develop
a new mining code, which was promulgated in
September 2011. This code takes a much stronger
stance in favour of the state, in terms of the bal-
ance between the rights and obligations of min-
ing investors including the state’s shareholding
in mining projects, approval of changes of con-
trol and taxes. The government has announced
a renegotiation of mining conventions entered
into under the old mining code, under the threat
that any conventions deemed unfair or entered
into without transparency could be cancelled.

Zimbabwe’s Indigenisation and Economic Empow-
erment Regulations of 2010 require all businesses
in Zimbabwe with a net asset value of $500,000 or
above to dispose of 51% of equity to ‘indigenous’
Zimbabweans. The legislation contains provisions
for shares in affected companies to be transferred
to state-owned entities or employee share owner-
ship schemes.
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The mining sector was subject to further obliga-
tions in April 2011, when a notice under the 2010
Regulations extended the disposal requirements
to include foreign mining projects with a net as-
set value of only $1. The 2011 notice also set a
six month deadline for compliance with the di-
vestment requirements, which has been ignored
by the majority of companies. Despite questions
over the legal validity of the notice on the grounds
that it is unconstitutional and goes beyond the
remit of the 2010 Regulations, the indigenisation
minister, Zanu-PF’s Saviour Kasukuwere issued
a further notice in April this year informing all
non-complaint mining companies that they were
now deemed to be 51% owned by the Zimbabwe-
an government. This was immediately rebutted
in a statement from the Prime Minister Morgan
Tsvangerai that the notice was not sanctioned by
the government and is of no effect, highlighting
the struggles in the coalition government over
the issue. While the uncertainty over compul-
sory divestment continues, in June, President
Mugabe (likely with an eye on up-coming elec-
tions this year or in early 2013) announced that
no new licences will be granted to foreign miners.

In Asia, revised equity divestment obligations
were introduced in Indonesia this year: foreign
investors may own 100% of projects initially, but
must divest at least 51% after ten years to central
or regional government, state enterprises or do-
mestic private companies (compared to the 2009
regulations which required a 20% divestment after
5 years). Indonesia has also introduced a new 20%
tax on mineral ore exports, with a planned ban on
raw mineral exports coming into effect in 2014.
Quotas for mineral exports are also expected to be
applied this year.

Foreign investors operating in Mongolia became
concerned by the recent announcement by the
government that it wanted to bring forward the
timeframe set out in the Oyu Tolgoi Investment
Agreement for the government’s interest to in-
crease to 50% although it subsequently announced

that it will stand by the terms of the agreement.
The agreement review was called for by members
of parliament, in the run-up to general elections in
June. In May, parliament approved a new foreign
investment law, which requires foreign investors to
seek government approval for investments in stra-
tegically important industries, such as resources

Over the past 12-18 months, at
least 25 countries have either an-
nounced an intention to increase
the governments tax take from
mining or have done so already,...

The decision epitomises the balancing act that is
seen in many countries that are heavily reliant on
the natural resources sector. Oyu Tolgoi is a proj-
ect that could only be developed by a major min-
ing company so attracting foreign investment is es-
sential; and yet, as a project with the potential to
change the fortunes of the whole country, keeping
value in the country is critical.

There are steps that investors can take to mini-
mise resource nationalism risk, including foster-
ing transparent relations with the host country and
the local communities and seeking to address their
expectations. Whilst this engagement is essential,
legal protections are equally so. At the outset, the
existence of a valid mining title is paramount; any
short-cut taken in securing legal title and any ir-
regularities in developing a project may jeopardise
the enforceability and validity of titles and contracts
and may be exploited by a host country seeking to
re-open arrangements. Tax stability clauses may be
included in investment or mining agreements, as is
the case with international arbitration clauses, a key
feature provided that the host country is a signatory
of the New York Convention on the recognition of
foreign arbitral awards. Bilateral investment trea-
ties between the host country and the country of
the investor can also offer very valuable protections.
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Is Renewable Energy Still A Green

Investment?

By Javier Amantequi

ackground

It is no news that development of re-

newable energy has been largely fuelled

by the 1992 UN Convention on Climate
Change that gave birth to the Kyoto Protocol, in
force since 2005. The objective of the Protocol was
for 37 industrialised countries and the European
community to reduce greenhouse gas emissions —
to an average of five per cent against 1990 levels
over the five-year period 2008-2012 - and increase
the use of renewable energy. The implementation
of such objectives by a number of the listed coun-
tries resulted in substantive governmental support
to new forms of energy by way of a variety of sub-
sidies, privileged tariffs and other aids.

However, there are two main threats to devel-
oped countries’ continued support for renewable
energy. The wave of economic downturn gener-
ated at the end of 2008 with the crisis of the global
financial system hit almost all worlds developed
countries severely in 2010 and 2011 and seems not
to have run its course yet. In fact, latest estimates
by the International Monetary Fund (IMF) pre-
dict slow GDP growth for 2012 and 2013 in the
United States, the Euro zone, Japan, as well as oth-
er regions. Additionally, there is a certain level of
saturation in some of the countries that have been
more supportive of green energy, which has been
the case in certain EU countries. According to re-
cent research by PwC, approximately 43% of the
renewable power capacity worldwide is attributed
to the European Union. In 2009, renewable energy
sources already accounted for 62% of new electric-
ity generation capacity installed in the EU, com-
prising 17GW out of a total of 27.5GW. Hence,
it is not clear whether developed countries will be
able to maintain the same level of commitment of
previous years: renewable energies are expensive
and it appears there is not the same need to de-
velop green energy projects as before.

At the same time, we are witnessing circumstances
that may favour a new age of expansion in renew-
able energy, which is expected to triple by 2035. In
this context, the Conference of the Parties to the
UN Convention on Climate Change held in Dur-
ban in December 2011 agreed to set a second com-
mitment period under the Kyoto Protocol that will
begin on 1 January 2013 and end either at the end
of 2017 or 2020. So far, all developed country gov-
ernments and 48 developing countries affirmed
their emission reduction pledges up to 2020.

Separately from this, a group of countries com-
posed of emerging and developing nations have
been showing an impressive sustained growth in
the last few years that is highly unlikely to dimin-
ish in the short term (statistics from the IMF show
GDP growth throughout 2012 to 2017 of approxi-
mately 8% for China, 7% for India, 4% for Russia,
and between 3% to 4% for Brazil for example). Itis
precisely such growth that is causing emerging and
developing economies to review their energy pol-
icy as both their consumption of power and con-
tribution to the contamination of the earth are due
to reach worrying levels. In fact, it is expected that
by 2035, non-OECD countries will account for 2/3
of the world primary energy demand, mainly due
to predictions of increases of 274% and 175% in
electricity consumption in India and China, re-
spectively. At the same time, countries such as
China lead the ranking of biggest CO2 emitters,
accounting for 25.4% of the total global CO2 emis-
sions in 2009 and with expectations that by 2035,
58% of the global increase in such emissions will
come from China alone.

In light of the above, the purpose of this article is
to reflect on the two abovementioned trends and
on what sort of opportunities for investment in re-
newable energy assets they may create.
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Developed Economies

Under the 2009 Renewables Directive, EU Mem-
ber States agreed collectively to generate 20% of
EU energy through renewable resources by 2020.
As a result, each Member State needed to submit
a National Renewable Energy Plan to the Euro-
pean Commission by June 2010 demonstrating
how these targets would be met. Based on the
early forecasts, there is reason to be optimistic as
overall, Member States expect to meet the 20% re-
newable target, with the main proportion sourced
from wind, biomass and hydro.

Notwithstanding this, the path to 2020 shows a
different situation at present with some countries
having moderated the level of support for renew-
able energy, others where the support is not that
high or being high is currently under review and a
third group of Member States offering substantial
aids to clean energy. Within the first and second
group, several Member States have cut back their
schemes. In Spain, for example, solar and wind
power targets were met early and the right to re-
ceive feed-in tariffs has been limited. In Germany
and in France similar measures to decrease feed-in
tariffs for photovoltaic installations are already in
force, whereas Poland keeps supporting the sector
through incentives such as green certificates. On
the other hand, in the United Kingdom, a major
package of proposed reforms to the energy market
has been proposed, which includes a new feed-in
tarift system expected to take effect from 2013.

In the US, the situation is not entirely clear. The
country has not adhered to the Kyoto Protocol yet
and there is no such thing as a “national energy
plan”. Even though US renewable generation has
benefited from subsidies, incentives and set-aside
programs in the past, some of these incentives have
either already expired (e.g. the renewable energy
loan guarantees granted by the US Department of
Energy loan and section 1603 tax grants) or will do
so shortly (e.g. the Production Tax Credit (PTC) is
scheduled to expire at the end of 2012) in certain
states. Besides, there is increasing pressure from
key stakeholders in the sector against the higher
cost of green power. Therefore, it is likely that
most of the opportunities in the US market will
be in those states that are keeping the Renewable
Portfolio Standards (RPS) program in force.

Emerging & Developing Countries

The situation in the emerging and developing
countries is slightly different and shows new op-
portunities for investors. China, for example, sees
the development of the renewable energy sector as
a strategic goal. Unlike other sectors, there are not
many restrictions to foreign investment in the re-
newable energy market. Besides, the amendment
to the Renewable Energy Law in 2009, the prom-
ulgation of rules on funding and pricing and the
incorporation of a development fund focused on
renewable energies also indicate a firm commit-
ment from the Chinese government to the sector.

In Latin America, the trends vary significantly
from country to country. Overall, most of these
countries are aware of the importance of green
power and are in the process of changing their
policies to support the development of the renew-
able energy market.

Expert Guide : Energy & Natural Resources - 11



In Mexico, for instance, there is a project to create
a development fund for renewable projects, fund-
ed with public resources to be applied as guaran-
tees or financial aid to these projects and that will
form part of the annual budget of the country.
Colombia is also studying the implementation of
incentives for wind power, although apparently no
formal measures have been implemented yet.

In the case of Brazil, and also due to its commit-
ment to reduce CO2 emissions, the amount of
investment expected to be required is to exceed
USD120 billion according to Brazil's Energy Re-
search Company (EPE). In light of the increase in
consumption and the need to change the energy
matrix — as the country’s major source, i.e. big hy-
dros, are starting to be considered as convention-
al energy — new incentives to the sector are to be
implemented, which will also contribute to foster
investment opportunities in the medium-term. In
fact, the National Energy Agency (ANEEL) recent-
ly approved a regulation that establishes, among
other benefits, that solar power plants of up to
30MW will benefit from a significant discount on
the tariffs for the use of the transmission and dis-
tribution systems. In addition, the Brazilian Gov-
ernment is also currently analysing a proposal to
create a specific incentive plan for solar plant proj-
ects with the aim of reducing the tax burden on so-
lar panels and other equipment, as well as defining
goals as to the percentage of energy that should be
generated from this source and other incentives.

Conclusions

Looking ahead, there are still significant opportu-
nities in the renewable energy market. Such op-
portunities will depend on the maturity and level
of consolidation of the market in question and we
can see two different trends depending on whether
we are referring to the developed countries or the
emerging economies.

As to the developed countries, the review of the
current framework and measures to be imple-
mented in the short-term will have an impact on
the deal origination process, particularly in na-
tions in which the renewable energy sector is al-
ready saturated or that are suffering from general
economic problems.

In such scenario, it would be reasonable to ex-
pect more brownfield than greenfield deals, which
also point towards a trend of consolidation and
restructuring transactions, although we may not
disregard the need for capital injections of fresh
money in certain projects.

In Mexico, for instance, there is a
project to create a development fund
for renewable projects, funded with

public resources to be applied as
guarantees or financial aid to these

projects and that will form part of
the annual budget of the country.

Furthermore, even if there are still investment op-
portunities there, it would be reasonable to assume
that they will probably offer lower returns than be-
fore.

On the other hand, the growth perspectives and
early stage of maturity of green power in emerging
countries open a new range of opportunities for
investors, especially for greenfield projects. China
seems like the place to be and Brazil will probably
be in the same position shortly, together with oth-
er Latin American countries.

12 - Expert Guide : Energy & Natural Resources

To sum up, the perspectives are not bad at all. The
changes to the framework in the EU and the need
for development in certain emerging economies
will require key-stakeholders to diversify their
portfolio around the globe and contribute to in-
crease deal origination in the sector.

Such need of diversification and the uncertainties
as to the applicable framework in each given coun-
try or region will also require further diligence
from investors and, in such context, that they rely
on good and sound legal advice - particularly on
regulatory aspects to identity existing aid and in-
centives and potential changes to the framework,
for better or for worse — becomes even more im-
portant.
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Spanish Renewable Energy Sector Waiting
For New Restrictive Measures

By Yurena Medina

panish economic crisis began as part of

the world financial crisis. However, its

financial situation has worsened due to

many Spanish specific contributor fac-

tors, such as the building market crash,
a particularly severe increase in unemployment,
the Spanish banking system crisis, the dramatic
growth of public debt, and the electricity tariff
deficit.

Spanish electricity tariff deficit, which amounts to €
21,800 M, has been generated because the Spanish
Government has prevented utilities from charg-
ing consumers the true costs of electricity, which
includes the feed-in tariff to be paid to renewable
energy projects classified in the so called “special
regime”. In other words, the final price paid by
both large and small electricity buyers has been
kept artificially low, in an arguably misguided at-
tempt to contain inflation, protect consumers, and
maintain the competitiveness of Spanish industry.

In order to cover this gap, utilities in Spain started
auctioning off the debt; however, in 2009, the Span-
ish Government was forced to step in and provide
sovereign backing for this debt. This has generated
two further problems for the Government: first, as-
suming responsibility for the deficit effectively in-
creases its net debt; and second, these debt auctions
directly compete with Spain’s own bond issuance.

As a consequence of this, Spanish Government has
adopted from 2008 certain rules in order to reduce
the feed-in tariff: (i) Royal Decree 1578/2008, of 26
September 2008, which reduced the incomes to be
obtained by photovoltaic energy projects and cre-
ated a specific pre-allocation registry where proj-
ects must be pre-allocated; (ii) Royal Decree-Law
6/2009, of 30 April 2009, which approved the same
measures for the remaining renewable energy
projects;

(iii) Royal Decree 1565/2010, of 19 November
2010, which created new technical requirements,
both for new and already constructed projects,
necessary to obtain the feed-in tarift; (iv) Royal
Decree 1614/2010, of 7 December 2010, applicable
to solar thermoelectric and wind power technolo-
gies, limited the feed-in tarift to be obtained by the
owners of the projects to certain hours of opera-
tion of the facilities, which depend on the specific
zone where the facilities are located within Spain;
and (v) Royal Decree-Law 14/2010, of 23 Decem-
ber 2010, which also limited the hours of operation
of photovoltaic projects entailing feed-in tariff,
and created the obligation for the energy produc-
ers to pay tolls for the use of the distribution grid.

Since the above-mentioned measures have not
been sufficient for the purpose of reducing the
electricity tariff deficit, the Government enacted
Royal Decree-Law 1/2012, of 27 January 2012,
which has temporarily suspended pre-allocation
registration and has abolished financial incentives
for new renewable energy production projects.
This measure is expected to have immediate im-
pacts on approximately 4,500 MW of wind power
projects, 550MW of solar PV projects, as well as a
number of projects in other technology classes.
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Pursuant to the above-mentioned Royal Decree-
Law 1/2012, the Spanish Government is autho-
rised to (i) establish specific economic regimes for
certain special regime facilities (taking into ac-
count rates of “reasonable return with reference to
the cost of money in the capital market”) and (ii)
restore the recording at the pre-allocation registry.

At this stage, the National Energy Commission
(Comision Nacional de Energia) drafted a report
on certain measures that could be adopted in the
electricity system aimed to reduce the tariff deficit,
including, among others, the following:

Short-term measures:

- Decrease of the corrective factor used to update
the feed-in tariff;

- Amending temporarily feed-in tariff to be paid
to thermoelectric solar projects already recorded
in the pre-allocated but not having the start-up
authorisation (acta de puesta en marcha), since it
is the technology with a major increase volume in
the medium-term.

- Payment of investment costs to those proj-
ects already recorded in the pre-allocation reg-
istry, but not in operation, in exchange for
their resignation to receive the feed-in tariff.

Long-term measures:

- In order to comply with the requirements of Direc-
tive 2009/28/EC of the European Parliament and of
the Council of 23 April 2009 on the promotion of
the use of energy from renewable sources, as well as
with the Spanish Energy Plan (PER 2011-2020), but
to delay such compliance to the last years of the pe-
riod 2011-2020, it is advisable to delay the start-up
authorisation for new renewable energy projects.
- Establishing an auction proceeding as the system
to be used for authorising new projects.

- Limiting the period of time during which renew-
able energy projects are entitled to obtain feed-in
tariff.

- Establishing of a top on the feed-in tariff for cases
when prices in the open electricity market exceed
such top.

The report of the CNE, which is not binding, has
been analysed by the Government, which has
confirmed that it does not agree with some of the
measures suggested therein, but has not confirmed
what steps shall be taken within next months in
the Spanish electricity market.

As a consequence, Spanish Government has not
decided to date a strategy to be followed in order
to decrease the tariff deficit, bringing a great envi-
ronment of legal uncertainty for the renewable en-
ergy sector that could affects future investments.

Yurena Medina is a Senior

Manager at KPMG Abo-

gados, S.L. After complet-

ing her Law and Business

Administration Degree at

ICADE, Universidad Pon-

tificia de Comillas, Yurena

developed her professional

career in Freshfields Bruck-

haus  Deringer, ~ Hogan

Lovells and Castro, Sueiro &

Varela Abogados, where she specialised in banking
and finance. Regarding renewable energy projects,
she has advised Spanish and foreign financial insti-
tutions, investment groups and developers in rela-
tion to the acquisition, promotion, construction,
set up, operation, sale and financing of electricity
powers stations, including wind farms, photovoltaic
installations, thermo solar plants and others energy
installations.

Yurena Medina can be contacted by calling
+34 91 456 34 00 or alternatively via email at
ymedina@kpmg.es.

Expert Guide : Energy & Natural Resources - 15



Regulatory Changes To Spain’s Energy

Sector

By Hermenegildo Altozano & Alfonso Bayona

he Spanish National Energy Commis-

sion (“CNE”) published its long await-

ed report on the Spanish energy sector

on 7 March 2012 following the request

made by the Secretary of State of Ener-
gy for the CNE to propose regulatory adjustment
measures to limit the increasing evolution of the
tariff deficit in the electricity sector. The CNE
report evidences that the Spanish electricity sec-
tor shows a structural tariff deficit given that the
costs that have been expressly acknowledged to
the relevant regulated activities (i.e. distribution
and transmission) are higher than the income ob-
tained out of the regulated prices paid by consum-
ers. The most controversial measures already ad-
opted or announced are the freezing of renewable
energies tariffs and incentives for new projects and
the creation of a special tax on power generation
to be paid by power producers (both renewable
and conventional). Some argue that some of the
measures announced by the CNE shall have an
adverse impact on the ability of Spanish indus-
try to compete in international markets due to
an increase in the costs of factors of production.

In this context, one of the sectors that has been
affected in a material significant manner by the
measures introduced to reduce the tarift deficit has
been the renewable energies sector. Pursuant to
the enactment by the Spanish Government of the
(i) Royal Decree 1565/2010, of 19 November 2010,
amending certain regulations and aspects of the
production of renewable energies (Real Decreto
1565/2010, de 19 de noviembre, por el que se regu-
lan y modifican determinados aspectos relativos a
la actividad de produccién de energia eléctrica en
régimen especial) and (ii) the Royal Decree Law
14/2010, of 23 December 2010, establishing urgent
measure to correct the tarift deficit in the power
sector (Real Decreto-ley 14/2010, de 23 de diciem-
bre, por el que se establecen medidas urgentes para
la correccion del déficit tarifario del sector eléctri-
co) (collectively, the “Amending Regulations”),
as well as the Royal Decree Law 1/2012, of 27 Janu-
ary 2012, suspending the pre-assignation

procedures for the remuneration and incen-
tives of power production facilities based on
renewable energies (which will be referred
in detail below) the development and financ-
ing of projects consisting of renewable en-
ergy plants have slowed down significantly.

In particular, the Amending Regulations im-
posed certain restrictions to the power produc-
tion through renewable energy technologies (e.g.
photovoltaic solar, thermo-solar, wind, biomass
and waste to energy), including, among others, the
limitation of the number of hours of production
and the curtailment of the feed-in tariff and incen-
tives regime. As a consequence of said amend-
ments (some of them, with retrospective effects,
affecting already-built plants and projects) and the
lack of a stable legal framework to invest in such
renewable energy projects, certain immediate con-
sequences were observed in the Spanish market:

1.1 Project developers (including EPC contrac-
tors and photovoltaic solar modules manufac-
turers) decided to challenge the Amending Reg-
ulations, where applicable:

1.1.1 Before the Spanish Supreme Court (specially
against the Royal Decree 1565/2010) for a breach
of the Spanish Power Sector Act, to the extent that
the limitation of the number of hours of produc-
tion and the retrospective limitation of the tariff
regime breached the general principles set forth in
the Spanish Power Sector Act (Law 54/1997, of 27
November);
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1.1.2 By means of an international arbitration pur-
suant to the Energy Charter Treaty signed in the
Hague on 17 December 1991, to the extent that
the Amending Regulations, having a retroactive
effect, may have breached the “fair and equitable
treatment” requirements and the provisions on ex-
propriation undertaken by the Kingdom of Spain
pursuant to the Energy Charter Treaty vis-a-vis
foreign investors in photovoltaic solar energy proj-
ects in Spain; and

1.1.3 Before the European Court of Human
Rights, pursuant to the European Convention on
Human Rights, entered into force on 3 Septem-
ber 1953, to the extent that some of the Amend-
ing Regulations (particularly, Royal Decree Law
14/2010), due to the type of regulation enact-
ed (a decree with the force of a law), do not en-
able the parties affected by said regulation to ac-
cess any internal challenging procedure before
independent courts according to Spanish law.

1.2 Financial institutions have significantly
changed the lending conditions and ceased to
make credit available to renewable energy devel-
opers in Spain and have focused their credit re-
sources to energy project abroad (namely France
and Italy, where the legal framework and incentive
regime were more attractive).

In particular, credit conditions have turned to be
tighter (e.g. higher debt service coverage ratios,
lower leverage ratios, contingent accounts and
higher recourse to sponsors) and, therefore, the
success of the financing processes has been lower
during this period. Likewise, due to the Spanish
creditworthiness, Spanish banks (there including
saving bank, now converted into banks) have re-
layed their investments in Spain and looked for
better margins and gains in other European coun-
tries.

1.3 Certain early-stage projects have been sold,
at very attractive conditions, in order to small
or medium developers recovering their invest-
ment and avoiding promotion risks associat-
ed to the change of the Spanish regulations. In
this context, a huge number of foreign investors
(mainly investment funds and solar manufac-
turers) were attracted and launched their com-
mercial activities in Spain. Among others, so-
lar modules manufacturers (there including
German and Chinese manufacturers) decided
to acquire projects in Spain in order to get rid of
their increasing stock of photovoltaic modules.

Besides the changes introduced by the Amend-
ing Regulations, power tariff deficit has been a key
item in the Spanish political agenda over the past
12 months. Indeed, the November 2011 elections
brought a change of the Spanish Government,
one of whose main concerns was the reform of
the Spanish energy sector in order to decrease the
Spanish power tarift deficit (24 billion Euro) and
also the gas tariff deficit (200 million Euro).

According to the Spanish Government the incen-
tive scheme for renewable energies is one of the
reasons for the power tarift deficit. The initial pre-
visions as to the installed capacity of renewable en-
ergy projects has been largely surpassed thus orig-
inating a higher commitment by the power system
towards the payment of the incentives to renew-
able energies. The reluctance by the Government
to increase tariffs and tolls in order to cover this
increase in the costs of energy production has re-
sulted into an increasing power tariff deficit. In
this context, the Spanish Government has, since
early 2012, passed several regulations aimed at re-
ducing the power tariff deficit:
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1.1 Royal Decree Law 1/2012, of 27 January 2012,
suspending the pre-assignation procedures for
the remuneration and incentives of power pro-
duction facilities based on renewable energies
(Real Decreto-ley 1/2012, de 27 de enero, por el
que se procede a la suspension de los procedimien-
tos de preasignacion de retribucion y a la supresion
de los incentivos econdmicos para nuevas insta-
laciones de produccion de energia eléctrica a par-
tir de cogeneracion, fuentes de energia renovables
y residuos), which had significant impacts on:

1.3.1 The temporary suspension of the incentives
and tariffs for those projects which were not in-
cluded in the registry of the Spanish Ministry of
Industry and, thus, the immediate freezing of the
development of new projects based on renewable
energies (to the extent that such projects shall not
be entitled to an incentive or premium);

1.3.2 Some of the foreign investors in Spain, espe-
cially photovoltaic solar modules manufacturers
went on bankruptcy or insolvency proceedings, as
a result of the fact that sponsors in Spain did can-
cel their purchase orders as a consequence of the
suspension of the incentive regime;

1.3.3 As a consequence of the suspension of the
Spanish feed-in tariff (i.e. premiums and incen-
tives), there has been a significant increase in the
sale and purchase (at very attractive prices) of al-
ready built plants and projects not already devel-
oped but not affected by the new 2012 regulations.

1.3.4 Due to the lack of projects in Spain, many of
the Spanish sponsors and contractors have turned
to other jurisdictions in which significant devel-
opments in renewable energy projects have been
made (e.g. South Africa, Italy, Chile, etc.).

1.3.5 Notwithstanding the above, some other
sponsors have preserved and maintained their in-
vestment in Spain, although the market has seen
a huge increase of conflicts and disputes in the

sector, namely due to the need to recover part
of the investment and adjust rates on return and
the willingness to ensure that projects are in
the best ever technical and commercial condi-
tions (there avoiding any risk of not selling the
projects or not obtaining the regulated tariff).

1.3.6 In addition, due to the lack of legal certainty
and stability of the legal regime, financial institu-
tions have extremely limited the financial transac-
tions in the energy sector in Spain and, therefore,
sponsors have been forced to look for alterna-
tive financings. Very commonly, sponsors have
entered into long term joint ventures with other
operators or financial investors, joining forces in
these demanding times and getting the necessary
financing to continue the exploitation of the power
production facilities or undertaking new projects.

1.3.7 Finally, as a consequence of the over-capacity
in photovoltaic solar projects and the limitations
introduced in wind and thermal-solar projects
sponsors have turned their attention to less devel-
oped renewable energies such as biomass, waste-
to-energy and combined cycle projects. How-
ever, Royal Decree-law 1/2012 referred to above
has also hindered these projects which were not
already registered in the pre-assignation registry.

1.2 Royal Decree Law 13/2012, of 30 March 2012,
incorporating the EU directives on the electricity
and gas internal market, and adopting measures
to correct the deviations of costs and incomes
of the electricity and gas sectors (Real Decreto-
ley 13/2012, de 30 de marzo, por el que se transpo-
nen directivas en materia de mercados interiores de
electricidad y gas y en materia de comunicaciones
electronicas, y por el que se adoptan medidas para
la correccion de las desviaciones por desajustes entre
los costes e ingresos de los sectores eléctrico y gasista)
which has had significant impacts on:
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1.3.8 The reduction of the incentives and tariffs for
those gas infrastructures which did not obtained
the final remuneration from the Spanish Ministry
of Industry and the immediate freezing of the ap-
proval of new gas infrastructure projects;

1.3.9 The obligation to separate the gas transmis-
sion and gas distribution or commercialisation ac-
tivities and, thus, the obligation to those integrated
groups (i.e. groups involved in the transmission
and/or distribution and/or commercialisation of
natural gas) to relocate or transfer their gas trans-
mission infrastructures, there including Iberdrola,
Repsol, EdP;

1.3.10 As a consequence of the suspension of new
natural gas infrastructure projects, some Spanish
gas operators have turned to other jurisdictions
in which significant developments in the natu-
ral gas have been made (namely Latin America).

Notwithstanding the restricting regulations re-
cently passed by the Spanish Government, ener-
gy market operators in Spain are still very active
although - given the current circumstances - it is
expected a decrease in the number and volume
of domestic transactions next year, as it is envis-
aged new and more restricting regulations to be
adopted in the next 12 months as a result of the
measures proposed by the CNE in its March 2012
report.

However, some of these restrictions have turned
into new opportunities so it is envisaged that
Spanish companies shall continue being very ac-
tive in international projects as well as in “second-
ary market” domestic transactions in relation to
already existing projects.
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Changes in the Portuguese Energy Sector

By Ménica Carneiro Pacheco

mong the large number of measures

that the Government is taking within

the financial assistance plan - some

structural, some merely palliative — we

are assisting to some important chang-
es in the energy sector as part of the conditions
imposed by the Troika (IMF, ECB, EC) of the Por-
tuguese bailout package.

The first one was the completion of REN (the Por-
tuguese TSO) and EDP, (the biggest Portuguese
company in generation distribution and trading
of power) privatisations within a short timeline
which is not usual in Portugal. Both processes
started in September, 2011. The EDP process was
completed in May 11, with the Portuguese State
taking the receipt of €2.1bn from China Three
Gorges, winner of the tender for a 21.35% stake.
REN’s contract was signed in February 22, being
REN’s share capital sold to China’s main electric-
ity distributor State Grid Corporation (25%) and
Oman Oil (15%) by €592 million.

These privatisation processes are in line with the
European Law which indicates that the role of
the State in the Energy sector has to be increas-
ingly the role of a mere regulator of the activity
of the market agents, leaving to them the direct
participation in that market. Nevertheless and
contrary to what one could think, the change of
the role of the State (from manager to regulator)
does not mean the absence of the State, on the
contrary: the State must intervene in the market,
by regulating it, meaning creating obligations
which operators are obliged to respect, and si-
multaneously, guarantying the consumer rights.

The involvement of new foreign strategic share-
holders and the implementation of strategic agree-
ments on both companies will enable them not only
to expand their business but also to achieve a higher
degree of de-linkage from the sovereign’s country
risk and mitigate refinancing and liquidity risks.

Finally, the acquisition of these stakes in EDP and
REN by companies of emerging countries has to
be seen as a natural consequence of the new dy-
namic in the global macro-economic context in
which Energy plays a vital role. In the past western
companies acquired stakes in companies based in
the emerging countries but now we are assisting to
the acquisition of significant positions in western
companies by companies of emerging countries all
around the world (recently, PTT, a state-backed
energy firm in Thailand, tendered a bid of 1.9 bil-
lion of dollars for Cove Energy which holds an
8.5% stake in a huge natural-gas field in Mozam-
bican waters).

The second measure follows the IMF/ECB/
EC recommendation of taking “measures in or-
der to limit the additional cost associated with
the production of electricity under the ordinary
regime, in particular through renegotiation or
downward revision of the guaranteed compensa-
tion mechanism (CMEC) paid to producers under
the ordinary regime and the remaining long-term
power-purchase agreements” (5.6. of the MoU ex-
ecuted between Portugal and IMF/ECB/EC).

It is important to understand that the “cost of
maintenance of the contractual balance”, the so
called capacity system mechanism (CMEC’s) has
an historical reason. Back in the 90’s it was nec-
essary to invest in EDP’s distribution network but
due to its difficult financial situation it was conve-
nient to minimise its investments in production.
This was the reason for the implementation of the
Contracts for the Acquisition of Energy (CAE).
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Pursuant to the CAE’s private companies invested
in new power plants through a concession to sell
the electricity produced to the public grid and re-
ceived as consideration a tariff with two terms (a
fixed term that assured the investment costs in the
installed capacity and a variable term that remu-
nerated the supply of energy). With the liberalisa-
tion of the electricity market the new power plants
would bear the market risks (they would not have
CAE’s) but the ones that had been implemented
under the CAE’s could maintain such regime or go
to the CMEC’s in which they would be supported
by a compensation mechanism that allowed recu-
peration of the investments made in case the oper-
ation in the free market provided lower cash-flows
than the ones obtained through CAE’s. The fact
was that the high installed capacity of Wind Power
Plants took space from the thermal power plants
that started to work only as a back-up when there
is no wind. It is easy to understand that afterwards
the fixed costs of the thermal power plants, the so
called capacity payments, began to have a dispro-
portional weight in relation to the costs of the elec-
tricity produced.

Now the Government has reduced 120 mil-
lion of Euros in the NPV of CMEC’s fixed
component (through a reduction of the inter-
est rate) which means a reduction of around
13.1 million Euros/year from January 2013.

On the other hand, capacity payments for all the
existing thermal power plants without CMEC’s
were abolished until the end of 2013, materialis-
ing the measures presented in Chapter 5 (Energy)
of the MoU on Specific Economic Policy Condi-
tionality - Third Update, March 15, 2012. How-
ever, such incentive will be € 6.000/MW per year,
with no time limitation, after such date. Also, for
hydro power plants capacity payments to new and
repowering projects will be paid during the first
ten years according to the methodology currently
applicable with the reserve margin referring to the
date when the production license is issued.

New hydro power plants will receive 100% of this
value while repowering projects will receive 50%
of it.

Yet, the IME, ECB and EC were not satisfied with
these measures on the last evaluation made on the
Portuguese financial assistance plan.

The third measure that has been taken concerns
the revision of support schemes for co-generation
with a downward adjustment of the feed-in tariff
through a Ministerial Order recently approved
that regulates a Decree-law from 2010 (which al-
ready determined the end of the former remunera-
tion regime). Still, there are a number of issues
that both diplomas do not solve and operators will
still have to go through an adaption procedure.
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Material Changes To The Austrian Gas Market Due
TO The AUStrlan Gas ACt 2011 By Thomas Starlinger & Tamara Karlovsky

he implementation of the Third Energy
Package into Austrian Law through the
GWG2011 (“Gaswirtschaftsgesetz” - Aus-
trian Gas Act) caused profound changes
in the Austrian gas market model. The
core of the new market model is the establishment
of an Entry/Exit System, enabling to book entry
and exit capacities independently from each other
and including non distance-related tariffs. There-
fore regarding network access no further differen-
tiation between cross-border transport (transit)
and national distribution of natural gas is made.

In the new organisation market areas replace the
former “Regelzonen” (East, Tyrol and Vorarl-
berg). Because of missing transmission systems
in Tyrol and Vorarlberg, only the Market Area
East has a Market Area Manager (MAM), who
is appointed by the Transmission System Op-
erators (TSO). He will coordinate the well-func-
tioning of the transmission system including for
example the appointment of the operator of the
VTP and the organisation of the online platform
for capacity allocation. Additionally a Distribu-
tion Area Manager will be appointed by the Dis-
tribution System Operators (DSO), who will ful-
fill the tasks of the former “Regelzonenfiihrer”
expanded by the capacity booking at exit points
from the transmission to the distribution system.

A main element in implementation of the new
model is the establishment of a Virtual Trading
Point (VTP), where gas trading will be possible
without booking entry or exit capacity. Access to
the VTP will be given from all points of a market
area. The VTP will replace the Central European
Gas Hub (CEGH) within the Market Area East
(former Control Area East). Trading at the physi-
cal hub Baumgarten will no longer be possible. A
transition period until 30 September 2013 is dis-
cussed allowing traders to change their contracts
in time and EFET to adapt the respective Appendix
to the EFET-Framework Contract. Under the new
model booking of Entry/Exit capacities is done by

traders or suppliers. Conversely end consumers
won't need their entry capacities any longer and
therefore should transfer them to their suppliers.

Regarding unbundling of transmission system
operators, all options under Directive 2009/73/
EC have been implemented. Therefore, for trans-
mission systems which have been owned by Ver-
tically Integrated Undertakings (VIU) before 3
September 2009 it is possible to choose between
the ISO, ITO or ITO plus model in addition to
ownership unbundling.

Furthermore the GWG 2011 contains new provi-
sions about customer rights (regulation of Suppli-
er Switching, General Terms and Conditions, the
cancellation of supply contracts, Smart Metering,
Labelling,...).

The Regulatory Authority will approve costs of
DSOs on tarift setting methods of TSOs by ofhi-
cial decision and tariffs based on the decisions,
which can be separately appealed will be set by

ordinance.

The new market model shall be implemented by
1 January 2013.

Gas-Market Model-Ordinance 2012

Under Section 41 GWG 2011 the national regula-
tory authority has been authorised to set by way
of an ordinance detailed harmonised rules for all
market participants, respecting the framework
guidelines and network codes of European Union
Law.
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E-Control Austria exercised its right and pub-
lished the Gas-Market Model-Ordinance 2012
in the Federal Law Gazette on 29 May 2012. For
Market Area East the Regulation enters into force
on 1 January 2013, but exceptions are in place for
capacity allocation, online-platform, marketing of
secondary capacities and nomination rules.

The most important changes established by the
Ordinance are:

On Transmission Level

To increase their availability capacities will be usu-
ally offered in form of firm entry/exit capacity as
decoupled capacity. Flow commitments and ca-
pacity booking conditions are only possible if they
increase available capacity.

At cross border network interconnection points
entry and exit points will be merged to bundled
entry/exit points where bundled capacity can be
booked. Entry/exit Zones will be established by
uniting entry/exit points. To ensure that all mar-
ket participants have access to the transmission
system, capacity allocation will take place on on-
line platforms. Beside the primary capacity plat-
form there will be a secondary capacity platform
for network users, to sale their unused capacity
anonymously.

Regarding contract durations certain limitations
have been set in line with the Network Code on
Capacity Allocation Mechanisms of ENTSO-G to
contain long term capacities in order to enforce
competition on capacities, which become available
and to give new market participants a chance to
get network access. To make Day Ahead capaci-
ties available, restrictions to the nomination and
renomination of gas volumes by Balance Group
Representatives are defined (Short Term Use-it-
or-lose-it). And according to Long Term Use-it-
or-lose-it provisions TSOs will be obliged to with-
draw unused capacities.

On Distribution Level

On distribution level the ordinance sets more de-
tailed rules regarding to the applications for sys-
tem access and for admission to the system, which
are more or less similar to the rules already now
incorporated in the general terms and conditions
of distribution system operators.

Balancing

While the Market Area Manager (MAM) is re-
sponsible for the ex-ante balancing of the nomi-
nated gas volumes, balancing on distribution level
(ex-post balancing) lies with the clearing and
settlement agent. The MAM informs the Bal-
ance Group Representative about any imbalances.
Then the Balance Group Representative has to
renominate within 1 hour. If he fails, gas will be
purchased or sold at the virtual trading point on
behalf and for account of the Balance Group Rep-
resentative whose balance group is out of balance.
Accordingly the Distribution Area Manager calcu-
lates the distribution area’s position and purchases
or sells gas primarily at the VIP. The MAM and
the Distribution Area Manager can use the line
pack to correct imbalances, until the purchase of
balancing energy is physically fulfilled.

The balancing period will in principle be the gas
day (6 am to 6 am). For consumer facilities with
load profile meters the balancing period will re-
main one hour. Those who have contracted con-
sumption of not more than 50,000 kWh/h will
have the possibility of opting-in the daily balanc-
ing period if their metering data is available online.

For the market areas Tyrol and Vorarlberg sepa-
rate rules will be introduced, which should allow
an easy supply of consumers from the neighbour-
ing market area in Germany (NCG) to which these
market area are physically connected.
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As soon as the respective Network Codes will be
finalised, this ordinance will have to be adapted
to comply with the rules established on European
level.
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Developments in Czech Renewables

By Kamil Blazek & Michal Forytek

he Czech renewable energy regulation

went through a phase of intensive devel-

opments in the past two years. This was

both in the sphere of new legislation as

well as in the area of litigation against
possibly discriminatory behaviour of the Czech
government.

Czech Constitutional Court Backs State Over
Photovoltaic Clampdown

In 2005, the Czech Republic introduced legislation
aimed at encouraging power generation from re-
newable sources. Act on the Promotion of Elec-
tricity Generation from Renewable Sources set the
legislative framework for the provision of support.
The system of support was designed to guarantee
a return on investments in photovoltaic power
plants within 15 years.

The falling prices of solar panels and other
equipment, along with generous state incen-
tives, saw investors’ profits soar in subsequent
years. As a result, the Czech Republic became
the fourth largest EU country in terms of new-
ly-installed photovoltaic capacity in 2010. The
enormous expansion in the number of photo-
voltaic power plants, however, threatened to
drive electricity prices up by over 10 percent.

In January 2011, the Czech Republic introduced
the solar tax on revenue for all photovoltaic plants
made up of ground-mounted power panels with a
capacity of over 30 kW in the Czech Republic in
2009 and 2010 in order to put a brake on the rapid
development of the photovoltaic industry. The tax
rates are 26 percent and 28 percent — depending
on the method of state support. The tax is valid
until 2013. The amended law further imposed gift
taxes on carbon credits acquired free of charge and
abolished tax relief granted to renewable energy
generators. The new measures have been widely
criticised, in particular by investors in photovol-
taic plants who, due to the legal changes, have lost
considerable profits.

In March 2011, a group of senators brought the is-
sue to the Constitutional Court, complaining that
the new legislation infringes the property rights of
investors and their right to engage freely in busi-
ness activities (as guaranteed by the Czech Char-
ter of Fundamental Rights and Freedoms) and that
the new norms are retroactive.

In a recent ruling, the Constitutional Court re-
jected the arguments and confirmed the validity of
the adopted measures. The court stated that Par-
liament did not violate constitutional principles
and that it has a right to restrict state support for
photovoltaic power plants if the situation changes
significantly. In the courts view, the principle of
legal certainty does not totally exclude the possi-
bility of subsequent legal amendments. However,
the judges stressed that they could not rule out any
future intervention on their part should investors
make complaints in individual cases. In particular,
in cases involving small producers who financed
plants with bank loans on which they have to pay
high interest.

The Constitutional Court’s decision will not
prevent any international arbitration proceed-
ings that foreign photovoltaic power investors
are entitled to launch against the Czech Repub-
lic under bilateral investment protection treaties.

New Czech Renewables Law

As a result of the transposition of EU Directive
(2009/28/EC) on the use of the renewable energy
sources, the Czech Parliament enacted on 31 May
2012 new legislation on renewables the Act on Pro-
moted Sources of Energy (the "New Renewables
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Act”). The New Renewables Act (which comes
into force on 1 January 2013) covers not only
the promotion of renewable electricity and heat
and biomethane but also regulates the sup-
port of secondary energy sources and com-
bined heat and power (together “Renewables”).

The New Renewables Act is based on the principle
of climate and environmental protection and as
such promotes the use of Renewables. The New
Renewables Act aims to increase continuously the
share of Renewables in primary energy consump-
tion, with a goal of a 13 percent share in the Czech
Republic’s gross energy consumption by the end
of 2020.

The New Renewables Act introduces (i) a new
model of purchasing electricity produced from Re-
newables and (ii) a new (market oriented) method
of electricity support payment, which will be now
settled by the market operator. In addition, the
electricity support payment will primarily take the
form of “green premiums” rather than “fixed pur-
chase prices”. Electricity support payment in the
form of “fixed purchase prices” will apply only to
electricity generators with a smallinstalled capacity.

Furthermore, electricity support payments in the
form of “fixed purchase prices” will be paid to
power producers through the distribution sys-
tem operators or the transmission system opera-
tors. Distribution system operators and trans-
mission system operators will subsequently be
compensated for any difference between mar-
ket price and fixed purchase price through the
market operator. On the other hand, electricity
support payments in the form of “green premi-
ums” will be paid directly to power producers
by the market operator from a special bank ac-
count. The New Renewables Act also imposes a
solar tax (as did the legislation that it replaced).

The greatest contribution of the New Renewables
Act; however, is reflected in the new principle of
unifying support for all promoted energy sources
(renewable sources, secondary sources and

combined heat and power) and the concentration
of their legal regulation in one act.

As required by the Directive, the New Renew-
ables Act stipulates the obligation on the part of
the Ministry of Industry and Trade to introduce a
“National Allocation Plan”. The National Alloca-
tion Plan will allow the government to set more
flexibly and effectively the extent of any support
and the sources that qualify for such support. As
a result, the National Action Plan can be amend-
ed on the basis of the current needs of the Czech
government. Therefore, the real contribution and
effect of the New Renewables Act will depend on
implemented decrees and the updates to the Na-
tional Allocation Plan.
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1 - In November 2011, Universal Resources Development Inc. acquired True Green Energy Group in the
Philippines in a $1.6 billion deal to drive forward its biomass operations in Asia.

2 -InNovember 2011, China Longyuan Power Group Corp Ltd. acquired 346MW of wind farms and 144.2MW
in biomass plants for $238 million.

In January 2012, President Obama’s rejection of the proposed Keystone XL oil sands pipeline denied a

permit for the 1,600 mile project with the environment set to be high on the Presidential
election agenda.

In May 2012,

practice.

8 - In May 2012, figures announced that Nigeria lose almost one-fifth of its oil production to theft, with its
biggest player Royal Dutch Shell estimating that up to 150,000 barrels of crude are stolen from Nigeria each

day.

9 - In June 2012, Exxon Mobil pulled the plug on their shale gas exploration in Poland casting doubts on the

country’s ability to yield commercial quantities.

’s interim Prime Minister Abdurrahim El-Keib said that Libya will review all contracts
signed by the previous regime in the oil sector and all other sectors for any evidence of corruption or illegal

4 - In February 2012, CPFL Energias Renovaveis SA doubled its renewable energy generation capacity,
buying four wind-power farms to take advantage of Brazil’s lower turbine costs.

5 - In March 2012, Mexico announced its Energy Strategy in which nuclear power was firmly on the agenda.
Mexican Energy Minister Jordy Herrera claims the government will consider new reactors as part of its en-
ergy strategy through 2026.

6 - In April 2012, seven universities across the United States were chosen to participate in a $125 million
Join Clean Energy Research and Development Centre with India. The research focuses on renewable
resources including deriving biofuels from inedible plant material such as sorghum, sweet sorghum, pearl
millet, bamboo and switchgrass.

13 6

11

In June 2012, announced that it will go ahead with a A$450 million large-scale solar energy
project to be built at two sites in New South Wales state. The 159 MW project will be undertaken by solar
photovoltaic manufacturer First Solar and gas retailer AGL Energy and should be completed by the end of
2015.

11 - In June 2012, the African Development Bank (AfDB) approved an $18 million loan to the Zambian
government for the equity shares of the Zambia Electricity Supply Co. (Zesco) to develop the Itezhi-Tezhi
hydropower plant.

In July 2012, former head of BHP Billiton Ltd. Francis Egan, will take up the CEO post for
explorer Cuadrilla Resources Ltd.

shale-gas

13 - In October 2012, Dubai will become the first host of the World Energy Forum outside of the United
Nations headquarters.



Does The Federal Energy Regulatory Commission Have A
Role In The Shale Gas Revolution?

By Mosby Perrow

or several years, natural gas extracted from

shale rock in several formations across the

United States has driven energy policy

and investments. While individual states

currently have the lead in regulating the
horizontal drilling and injections used to recov-
er the natural gas (a technique known as “frack-
ing”), the Federal Energy Regulatory Commission
(“FERC” or “Commission”) jurisdiction over in-
terstate natural gas pipelines and other infrastruc-
ture that takes gas from field to market gives the
Commission substantial power over such invest-
ments.l Already, fights over potential environ-
mental harm, rate hikes, and plans for exporting
natural gas—an idea inconceivable by many just a
decade ago—are playing out before the FERC. The
results will shape the country’s approach to this
newly abundant resource for decades.

Addressing Rates Established in the Pre-Shale
Gas World

FERC regulates rates that interstate natural gas
pipelines may charge pursuant to NGA Sections
4 and 5.2 Rates must be just and reasonable for
the pipeline’s customers (the “shipper”), but also
must provide the pipeline with sufficient income
to cover its costs plus a reasonable return.3 With
abundant new gas being found in locations that
years ago were not anticipated, rates that FERC ap-
proved before the shale gas boom may no longer
be viable for pipelines designed to transport gas
to population centres from the Gulf of Mexico or
the Rocky Mountains. Several pipelines already
have tried to restructure rates at FERC and similar
battles will continue to play out in the near future.

For example, Columbia Gulf Transmission, a long-
haul pipeline originally designed to take natural
gas from reserves in the Gulf of Mexico to popu-
lation centres in the northeast, had separate rates
for its “Onshore Zone,” which extended along the
Gulf Coast, and its “Mainline Zone” running north
from the Onshore Zone. With gas from the Gulf

in decline or threatened by Hurricanes, and shale
gas being drilled in East Texas and further north in
the Utica and Marcellus Shale regions near the pop-
ulation centres where the gas is consumed, Colum-
bia Gulf Transmission’s Onshore Zone has suffered
from unreserved capacity while the Mainline Zone,
useful for taking shale gas in East Texas north, was
at near full capacity. Accordingly, after nearly 13
years of never seeking FERC authorisation to in-
crease its rates, Columbia Gulf Transmission Com-
pany filed a general rate case seeking, among other
things, to convert the Onshore and Mainline Zones
into one zone with a single, postage-stamp rate.4

In support of its case, the pipeline argued that the
change to a postage-stamp rate would allow it “to
adapt to a rapidly changing natural gas market that
has undergone a revolution in shale gas produc-
tion.”5 But many shippers balked. They argued
that the change would mean that Mainline Zone
shippers would subsidize Columbia Gulf for ca-
pacity that the pipeline could not sell. They stated
that this risk of unsubscribed capacity should be
squarely on the pipeline’s shareholders and ship-
pers in the Onshore Zone, not Mainline Zone
shippers. Parties ultimately reached a settlement
that allowed Columbia Gulf to establish a postage-
stamp rate, but also exacted concessions from the
pipeline such as capped maximum rates for certain
shippers and separate transportation fuel retain-
age percentages based on the Mainline and On-
shore zones. These types of rate cases, driven by
the new shale gas reality, likely will continue. Sev-
eral pipelines, such as Columbia Gulf and Rockies
Express Pipeline (“REX”), were built to serve con-
suming regions from remote Gulf and Rockies re-
serves, but these regions now are capable of being
served more cheaply by nearby shale gas reserves.
Indeed, the President of the Natural Gas Pipelines
Group for Kinder Morgan, which currently owns
REX, indicated during a 2012 analyst conference
that REX was experiencing up to 50% reductions
in throughput this year with some gas staying in
the Rockies.6
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Such unsubscribed capacity puts pressure on the
pipeline to request rate increases from FERC ap-
plicable to the remaining customers in order to
recover costs. As current contracts expire, cus-
tomers often have the option to go to other pipe-
lines, creating the potential for a “death spiral” of
ever higher prices leading to ever fewer customers.
Pipelines must develop creative ways to sell capac-
ity or repurpose themselves, and FERC approvals
will be a crucial component to their success.

Certificating New Pipelines to Bring Shale Gas
to Market

In addition to rates, FERC certificates interstate
natural gas pipelines. ~Any person seeking to
construct and operate an interstate natural gas
pipeline in the U.S. must file an application with
FERC and get approval. Shale gas currently dic-
tates where much of the FERC certificated pipe-
lines are being constructed. In 2011, for exam-
ple, FERC certificated 324.8 miles of new natural
gas pipeline projects, 234.9 miles of which were
located in and around the Marcellus Shale re-
gion.7 On a capacity basis, 3,095.9 MMcf/d of
the total 4,157.3 MMcf/d of new capacity ap-
proved by FERC was in that region of the country.

Some environmental groups opposed to current
fracking methods have challenged FERC approval
of pipeline projects that will be used to transport
gas from shale regions to market as a way of slow-
ing down shale gas development. This means that
FERC, with no direct jurisdiction over the explo-
ration or production of shale gas, has been asked
to consider its environmental consequences.

JONES
DAY

In Central New York Oil and Gas, the Commission
agreed with FERC Staff’s Environmental Assess-
ment concluding that the widespread nature and
uncertain timing of gas well drilling in the Marcel-
lus Shale region made its environmental effects too
difficult to identify or quantify to be appropriately
considered as part of FERC’s review in certificat-
ing an interstate pipeline project.8 FERC’s order
drew fire from groups such as Earthjustice as well
as the United States Environmental Protection
Agency. These parties argued that the pipeline
would induce or accommodate Marcellus Shale
natural gas development, including access roads,
gathering lines, and other infrastructure neces-
sary for development. In rejecting this argument,
FERC held that protestors had failed to demon-
strate the requisite causal connection between the
proposed pipeline and Marcellus Shale develop-
ment. Noting that as of October 10, 2010, 4,510
active permits had been issued for Marcellus Shale
development in Pennsylvania, FERC found that
development activities were ongoing and would
continue regardless of whether the proposed pipe-
line was constructed.9 FERC also noted that, by
linking two other pipelines, the challenged pipe-
line would do more than simply bring shale gas
to market. In a summary opinion, the Second
Circuit U.S. Court of Appeals affirmed FERC.iii
In future FERCI10 certificate proceedings, par-
ties will have a difficult time challenging a pipe-
line based on the environmental consequences of
fracking activities, but other concerns will con-
tinue to arise as more and more infrastructure is
built to support the growing shale gas industry.

Certificating Facilities to Export Natural Gas

In addition to certificating interstate pipelines,
FERC reviews applications for facilities used to im-
port and/or export liquefied natural gas (“LNG”).
By 2005, with natural gas prices at record highs,
FERC had issued certificates to eight facilities to
import liquefied natural gas to the U.S. to supple-
ment depleted and disrupted gas supplies.
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Once again, shale gas has changed the game, play-
ing a key role in plummeting prices in the United
States. Developers now seek authorisation from
the FERC to convert import facilities into natural
gas liquefaction and export facilities, and FERC is
responding to growing concern by some who ques-
tion the wisdom of exporting LNG.

FERC’s role is to determine whether it is “not in-
consistent with the public interest” to permit the
construction of a facility that will be used to export
LNG.11 FERC focuses on three considerations: (1)
whether it is good public policy to construct a facil-
ity that will allow U.S.-produced natural gas to leave
the U.S.; (2) whether the environmental impact that
the facility will have on the place where it will be
built can be sufficiently mitigated to make the con-
struction appropriate; and (3) whether the facilities
will be constructed and operated in a safe manner
once they are in service. To date, FERC has granted
Cheniere Energy Inc. subsidiaries Sabine Pass Liq-
uefaction LLC and Sabine Pass LNG LP approval to
begin construction of the Sabine Pass Liquefaction
Project for LNG exports at the Sabine Pass Terminal
in Cameron Parish, La. Five additional applications
for LNG export certification remain pending.12

Groups such as the Sierra Club are challenging
FERC’s approval of LNG export facilities. They
have argued that exporting natural gas will increase
its price and harm American consumers and busi-
nesses. Proponents counter that the export facilities
will not drive changes in natural gas prices, will cre-
ate new jobs, and will strengthen the U.S. balance of
trade. Ultimately, it is uncertain what immediate
impact, if any, approving U.S. LNG export facilities
would have on natural gas prices given that, even
if approved, most facilities are several years away
from export capability. Moreover, other countries
such as Canada and Russia also have large natural
gas reserves that could provide stiff competition
and potentially limit export opportunities. Fur-
ther, it is possible that fracking technology could be
“exported” faster to other countries with shale gas
reserves than could LNG.13 Nevertheless, export-
ing LNG from the U.S. remains an enticing oppor-
tunity that already has garnered substantial interest
and investment.

Preparing for the Growing Gas-Fired Electric
Generation Fleet

A cold snap in the Southwest in 2011 led to major
power outages. FERC estimated that 1.3 million
electric customers were out of service at the peak of
the three-day event, and a total of 4.4 million were
affected overall.14 FERC initiated an investigation
and determined that the blackouts occurred in part
because of a growing dependence by utilities on gas-
fired generation due to shale gas dramatically reduc-
ing the cost of gas. This growing reliance has gotten
the attention of regulators, especially with growing
pressure on an aging coal-fired generation fleet.

Recently, FERC sought comments on whether it
should have a role in better coordination between
natural gas and electricity markets, and what du-
ties, if any, should be delegated to the North Amer-
ican Electric Reliability Corporation (“NERC”),
the North American Energy Standards Board
(“NAESB”), or other entities.15

Responses to FERC’s inquiry have been robust,
and the interconnection between the electric and
natural gas industries will only grow more signifi-
cant. Moody’s recently predicted that by 2020, nat-
ural gas volumes will grow to approximately 32%
of total U.S. generation, up from its 24% share in
2010.16 Indeed, FERC recently certificated a lat-
eral pipeline to support a $1.091 billion, 1,329-MW
natural gas fired generation and transmission proj-
ect that Virginia Electric Power will be construct-
ing in Virginia.17 Whether FERC will carve out a
larger role for itself remains to be seen.

FERC Commissioner Philip Moeller recently inti-
mated that FERC’s next step in exploring gas/power
industry coordination issues will be to hold a series
of regional technical conferences.
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In Saskatchewan: Getting The
ut Of Your Option Agreement

By Chad Eggerman

he province of Saskatchewan in central

Canada is rapidly moving to the fore-

front as a premiere mining jurisdiction.

Cameco and PotashCorp, global leaders

in uranium and potash production re-
spectively, have their headquarters in Saskatoon,
the largest city in the province of Saskatchewan and
global mining giants like BHP Billiton, Rio Tinto,
Vale, Areva and K+S have mines or mining projects
under development in the province.

A common agreement used in the mining industry
in Saskatchewan and other mining jurisdictions is
the Option Agreement. An Option Agreement is
one of the methods that a junior exploration com-
pany may use to bring in a senior company to pro-
vide additional capital to explore a particular prop-
erty. There are various forms of Option Agreement
but such agreement will generally include a grant by
the optionor (the property owner) to the optionee
of aright, for a set period of time, to elect to acquire
the property, or an interest therein, for agreed con-
sideration. The Option Agreement will also gener-
ally include a licence to enter the property and carry
out certain exploration activities. In most Option
Agreements the optionee will have no obligation to
exercise the option and the optionor may withdraw
at any time prior to acceptance by the optionor.

In the event of a dispute, courts in Saskatchewan
may negate an optionor’s purported withdrawal
of the offer if such withdrawal occurs after perfor-
mance of the option has commenced. Accordingly,
it is important that in any Option Agreement for a
mining property in Saskatchewan the optionee has
paid the optionor a sum of money in consideration
for being granted and exercising the option.

Prior to execution of an Option Agreement it is ad-
visable for parties in Saskatchewan to enter into a
letter of intent (LOI). The LOI should address a
number of issues including: binding or non-bind-
ing, exclusivity, non-disclosure agreement (NDA)
or confidentiality provisions, term, approval

process and authorisations, parties to the
agreement, extent of representations and
warranties, termination and due diligence.

As is the case in other mining jurisdictions, the op-
tionee will want to satisty itself that the optionor
owns the mineral interests it is offering in the Op-
tion Agreement. The optionee will generally retain
counsel to inquire into recorded and unrecorded
interests in the property and confirm as to whether
there are any other parties whose consent may be
required prior to the optionee entering into such
agreement and whether such parties have working
or carried interests in the property. As in other ju-
risdictions, this is referred to as the due diligence
process and the timing and scope of the due dili-
gence process is usually addressed in the LOI.

The provincial government in Saskatchewan is
currently working on developing a new electronic
registry for the issuance and management of min-
eral dispositions called the Mineral Administration
Registry Saskatchewan (MARS). MARS is sched-
uled to come online after August 31, 2012. MARS
will transpose the same survey grid in Southern
Saskatchewan to all of Northern Saskatchewan. It
is assumed that once MARS is operational, it will
provide a more eflicient starting point for the due
diligence process. Searches of MARS will likely
become part of any due diligence or enforcement
process to ascertain ownership of certain mineral
rights for mining projects, particularly in Northern
Saskatchewan.
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There are a number of basic terms which should
be included in any Option Agreement for a mining
property in Saskatchewan including: identification
of property, the option interest to be earned, the
time period for earning interest — staged or “one
shot”, consideration (cash, securities or expendi-
tures), royalties and voluntary expenditures of the
optionor.

From the perspective of the optionee of a mining
property in Saskatchewan, there are a number of
“must haves” which the optionor should be bound
to in the representations and warranties section of
the Option Agreement: title to mineral rights, ca-
pacity to enter into Option Agreement; no pending
proceedings relating to bankruptcy, dissolution or
winding up of the optionor, environmental status
of property, claims validly staked, recorded and in
good standing, surface rights; encumbrances, roy-
alties, no fees or commissions and no conflict.

It is also suggested to reconsider “standard” boil-
erplate used in other Option Agreements which
may not in fact be “standard” in Saskatchewan and
Canada. Such “standard” clauses which should
be reconsidered are: method and process of ex-
ercise of option, definitions (e.g. Business Day,
Currency, Expenditures, “material”, Property),
choice of law, confidentiality provision/disclo-
sure obligations, notice and resolution of disputes.

From the perspective of the optionee there are
also a number of practical business considerations
with should be addressed in the Option Agree-
ment for the mining property in Saskatchewan.
For example, do you want a right of first refusal
on the Saskatchewan property during the option
period? Who is responsible for the reporting ob-
ligations? Have all areas of interest been included
in the Option Agreement? Who will keep track of
obligations, timelines and NDA obligations? How
does the timing of the obligations mesh with the
Optionee’s business/access to the mining property
in Saskatchewan?

Does the Option Agreement refer back to any
prior agreements (such as LOIs or term sheets)?
How will the optionee debrief internally at each
key stage and develop a methodology for captur-
ing results for later stages and future projects?

A common agreement used in the
mining industry in Saskatchewan
and other mining jurisdictions is
the Option Agreement. An Option
Agreement is one of the methods that
a junior exploration company may
use to bring in a senior company to
provide additional capital to explore
a particular property.

A properly negotiated and drafted Option Agree-
ment is a critical document on the path to success
of a mining project in Saskatchewan. Saskatche-
wan is a leader in the Canadian and global mining
scene.

In 2011, it continued to be the world’s largest pro-
ducer and exporter of potash, supplying almost
30% of the world’s supply and the second largest
leading uranium producer, providing almost 20%
of the world’s supply.

Saskatchewan has a variety of other minerals in-
cluding diamonds, coal, silica sand, base metals,
clays, platinum group metals, rare earth elements
and sodium sulphate.

With an open investment climate and well-estab-
lished laws and regulations, Saskatchewan is an in-
creasingly attractive jurisdiction for investment in
mining.
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Chad Eggerman practices in
the area of energy, mining
and natural resources. He is
a partner in the Saskatoon
office of Miller Thomson LLP.
Chad is experienced with
structuring and respond-
ing to different procurement
processes, having acted as
counsel to publically traded
Canadian and European
companies.

Mr. Eggerman has provided advice to foreign com-
panies regarding entry into the market in Saskatch-
ewan and establishment of business operations.

Chad provides ongoing counsel to energy, mining
and resource companies in Saskatchewan regarding
development of their projects including: assisting
clients to acquire sites for development in Saskatch-
ewan; obtaining environmental permits at the mu-
nicipal, provincial and federal levels; representing
clients at environmental hearings or public consul-
tation meetings; and negotiating and drafting all
major contracts, including leases, purchase agree-
ments, engineering, procurement and construction
contracts, supply agreements and operation and
maintenance agreements.

Chad has advised on a wide range of other com-
mercial contracts and has also advised and struc-
tured joint venture arrangements.

Chad can be contacted via phone on
+001 306 667 5616 or alternatively via email at
ceggerman@millerthomson.com.
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“Current Trends & Expected Development” in Mexican
Renewable Energy Market

By Edmond Grieger

usiness opportunities continue to arise in

our country’s renewable energy market,

primarily from wind and solar projects.

Geothermal, mini-hydro, biomass and

biofuels projects are being developed as
well by transnational and national companies and
further opening in this market is expected follow-
ing the worldwide trend.

The Mexican energy legislation has been modified
in important aspects over the past few years, spe-
cifically in 2008 with the enactment of several laws
in the energy sector, among them, and most impor-
tantly through the Law for the Use of Renewable
Energy and the Financing of Energy Transition
(“LAERFTE”) and its Regulations which entered
into force in 2009. The purpose of the LAERFTE
and its Regulations is to provide a clearer and spe-
cific legal framework for investors looking to enter
into this expanding energy business in the coun-
try and to support alternative clean technologies
to fight and mitigate the consequences of climate
change.

The federal government, through the Federal Min-
istry of Energy (SENER) which is responsible for
policy setting, and through the Federal Commis-
sion for Energy Regulation (CRE) and the Federal
Electricity Commission (CFE) which are respon-
sible for the implementation, has adopted several
regulatory instruments and schemes to encourage
local and foreign companies to invest in the devel-
opment of renewable energy projects in our country.

From recent studies carried out in Mexico the fol-
lowing information has been made available by the
CRE. The estimated wind potential in our country
is around 10,480 MW, the installed capacity about
519.8 MW and the objective for 2012 is 1,826.7 MW.
The actual estimated solar (photovoltaic and solar
thermal technology) potential is around 5 kWh/
m?2 per day, the installed capacity approximately
1.67 million m2 and 28.6 MW, and the objective for
2012 is 2.7 million m2 and 34.6 MW. Biomass and

Biogas projects have a potential of 2,675 to 3,771 P]
per year, and installed electric capacity of more less
565 MW, and the objective for 2012 is 637.9 MW.
Other renewable sources such as mini-hydro and
geothermal have their objectives as well for 2012,
which are 466.8 MW and 891 MW respectively.

Pursuant to the current Mexican legal framework
the activities consisting of transmission, transfor-
mation and distribution, as well as the selling of
energy to the public in general, are to this date still
considered a State Monopoly. In light of the above,
in 1992 the Law for the Public Service of Electric
Energy was amended in order to create six legal
schemes that allow the private sector to contribute
to the generation of electric energy, which schemes
are used today to generate electricity from renew-
able energy sources.

These schemes are (i) self supply; (ii) cogenera-
tion; (iii) independent power producer (IPP); (iii)
exportation; (iv) importation for self supply pur-
poses; and (v) small producer.

The most popular trend is to develop renewable
energy projects under self-supply or cogeneration
schemes, where joint ventures are incorporated
between investors and developers, and the ben-
eficiaries of such schemes are included as minority
shareholders of such corporate schemes in order
for them to be directly supplied from the electric-
ity generated by the corporation in which they are
shareholders, benefiting from attractive tariffs in
contrast to the tariffs offered by the CFE to the pub-
lic in general.
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On the other hand, the Small Producer’s scheme is
also getting significant attention and support from
the CRE in order to increase private investment in
this scheme (for renewable projects under 30MW),
where basically the CFE, in accordance with a spe-
cific methodology which will be issued soon for such
purposes, will purchase through specific public bid-
ding procedures the electricity produced from re-
newables directly from private producers.

In Mexico we do not have “Feed In Tariffs” or simi-
lar governmental subsidies for renewables, however
regulatory instruments are being implemented by
the federal government to incentivize renewable
projects, such as a Virtual Energy Bank, Net Meter-
ing for small (up to 30kW) and medium scale (30kW
up to 500kW) electricity producers, Fixed Transmis-
sion Costs and conduction of Open Seasons in order
to develop renewable projects in the regions of our
country lacking transmission infrastructure.

Among other tools used to promote investment
in renewable energy, the CRE published a reso-
lution which governs the model contracts be-
tween suppliers and generators that use renew-
able energy, as well as the model Connection
Contract for a Renewable Energy Source which is
to be executed between the CFE and the generator.

Having mentioned the above, I would now like to
discuss the steps that, based on our experience in
this emerging practice, an investor should take into
account for a successful development of a renewable
energy project in our country in compliance with the
applicable legal framework: (i) Site assessment, selec-
tion and execution of the corresponding agreements
with the land owners; (ii) Technical measurements
and studies, land use authorization, environmental
permits, and other applicable local authorizations
and permits such as the construction license; (iii)
energy generation permit in the specific desired
scheme (i.e. self-supply or cogeneration) before the
CRE; (iv) execution of the corresponding grid con-
nection, transmission and service agreements with
the CFE; and (v) negotiation and execution of PPAs.

Once the development of a project successful-
ly complies with these stages it is considered a
“Ready to Built” project. It is worth mentioning
that the moment for the execution of PPAs var-
ies from one project to another and there are also
subsequent steps to be carried out in order to le-
gally operate a renewable energy plant in Mexico.

Other mechanisms used to promote renewable en-
ergy developments are certain tax incentives such as
an accelerated depreciation for projects which use
renewable energy sources and Tarift “0” for the im-
port and export of non-polluting or energy efficient
equipment and its accessories.

We may conclude by mentioning that the Mexican
renewables market continues to expand rapidly
thanks to the significant and constant support of the
federal government. There are still several efforts
underway to offer more incentives, as well as to pro-
vide the necessary infrastructure and financing tools
to increase the viability of this green business.

Edmond Grieger is a senior

associate at Von Wobeser y

Sierra, S.C., head of the En-

ergy, Environment and Nat-

ural Resources practices of

the firm. He provides legal

counsel on environmental

and energy matters and dis-

putes. He obtained his law

degree from the Universidad

Andhuac and a Masters in

Law (LL.M.) specialising in environmental and ener-
gy law at the Johannes Gutenberg Universitit Mainz,
Germany. He is member of the Mexican Bar Associa-
tion, the Environment and Energy Committee of the
ICC, and the Environment and Energy Law Commis-
sions of the IBA.

Edmond can be contacted on +52 (55) 5258 1016 or
alternatively via email at egrieger@vwys.com.mx.

Expert Guide : Energy & Natural Resources - 39



Honduras Is Eager To Preserve Its

Environment

By J. Humberto Medina-Alva

onduras has some of the planets fin-

est natural reserves. Almost 53% of

the country’s surface is covered by for-

ests and its biodiversity is exceptionally

higher for its size. It procures energy
from three sources: hydrocarbons (organic com-
pounds such as carbon and hydrogen), hydric (wa-
ter) and biomass (organic matter originated in a
biological process).

More than 60% of the energy that the country con-
sumes is derived from thermal plants based on fos-
sil fuels such as coal, oil and natural gas. More than
30% of hydrocarbons are used to produce electric
power while the rest is consumed by transport.

Legal Framework & Projects

Currently there are projects for the usage of al-
ternative sources of energy such as hydroelectric,
biodiesel (out of the African palm, one of the prin-
ciples crops in Honduras) and ethanol from sugar
cane. The legal framework in place regarding re-
newable energy is supported by the following laws:

-Law of Hydrocarbons (Decree 194-84 La Gaceta
28/02/85 N° 24557)

-Law of the Electric Subsector (Decree 158-94, La
Gaceta 26/11/94 N°27,511)

-Bylaws of the Electric Subsector (La Gaceta
12/4/1999 N° 28837)

-Law of Promotion of Energy with Renewable Re-
sources (Decree 70-2007, La Gaceta 02/10/2007, N°
31,422)

-Law of Biodiesel (Decree 144-2007)

It is expected that many other projects will be ex-
ecuted in Honduras; it will reactivate the construc-
tion sector in the country employing not only for-
eign but local workers, which means that a lot of
families will benefit from these developments.

Conclusion

While the population is still highly dependent on
natural resources the stability of natural resources
and ecosystems are under constant threat by the
inappropriate management of earth and water par-
ticularly in dry zones.

Studies reflect that since 2004 around 80,000 and
100,000 hectares are lost due to illegal logging, fires,
and expansion of agricultural borders.

Honduras is eager to reverse this situation and has
been making its best efforts since the 90s by signing
international conventions related to environment,
developing and assuring a National Environment
Policy for a better environment management.

Additionally Honduras has engaged as one of its
Millennium Goals “To incorporate the sustainable
development principles in the national policies and
programs this investing the lack of resources in
environment.

These programs about the environment resources
must be highly sustainable with a long term vision
and monitored.

Furthermore it is important to expedite the passage
and enforceability of other laws regarding the natu-
ral resources and environment management, such
as Water Law Framework, Forest Law and Protect-
ed Areas Law and also to create special bylaws for
the proper execution of the existent environment
laws as well as to ensure its accomplishment.
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Mixed Companies For The Development
Of Oll & GaS ACthltleS In Venezuela By Oswaldo Anzola & Miguel Velutini

ne of the most important policies in-

troduced by the Government of the

Bolivarian Republic of Venezuela in

the oil and gas sector during recent

years, for the development of oil and

gas activities, has been the promo-
tion and development of mixed companies, where
the Venezuelan Government owns a majority of
the equity and private investors hold a minority
position.

The concept of mixed companies in this con-
text is established in Article 22 of the Hydrocar-
bons Organic Lawl (the “Hydrocarbons Law”),
which provides that the activities of exploration
in search of liquid hydrocarbons, their extrac-
tion in natural state and initial transportation and
storage (known as “primary activities”) may only
be carried out by the Venezuelan State, wheth-
er by the National Executive Power, by compa-
nies wholly owned by it, or “through companies
in which it has control in its decisions, by owning
a participation higher than fifty per cent (50%) of
the [equity], which for purposes of this law shall be
denominated mixed companies”. Under the Hy-
drocarbons Law, operating companies in Ven-
ezuela are those that perform primary activities.

In such manner, even though the Hydrocarbons
Law (that deals with liquid hydrocarbons) es-
tablishes that the ownership of the State must be
of at least 50% in the equity of the company, the
policy of the Venezuelan Government so far, for
strategic reasons, has been to reserve to itself 60%
of the equity in the operating companies, with the
remaining 40% owned by one or more minority
shareholders.

As to gaseous hydrocarbons, Article 22 of the Gas-
eous Hydrocarbons Organic Law2 (the “Gaseous
Hydrocarbons Law”) establishes that the “activities
concerning the exploration and exploitation of non-
associated hydrocarbons, as well as their processing,
storage, transportation, distribution,

industrialisation, commercialisation and exporta-
tion, can be performed directly by the State, by enti-
ties owned by it, or by national or foreign private per-
sons, with or without the participation of the State.”

Consequently, the law is more flexible when deal-
ing with gaseous hydrocarbons that are recovered
independently and not associated with the produc-
tion of a liquid hydrocarbons field. In such case,
the participation of the Venezuelan State is not re-
quired in the equity of companies that engage in
the exploration and exploitation of non-associated
gaseous hydrocarbons. Nevertheless, the primary
policy of the Venezuelan Government in this case
has varied depending of the exploratory require-
ments of the areas.

In this manner, when important exploration activ-
ities are required, the State has granted licenses to
entirely private companies and granted the Vene-
zuelan State the right to acquire a part of the equity
of the operator (up to 35%) upon the finding of
gas, in which case, the price to be paid by the State
for the shares is based on the costs effectively and
reasonably incurred in the exploration activities or
the patrimony of the operator.

When gas reserves are more known and explora-
tion activities and risks are perceived as lower, the
Government has granted licenses to mixed com-
panies in which the participation of the Venezu-
elan State has been 60% in the equity, with the re-
maining 40% in the hands of private parties.
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The Venezuelan Government has stated many
different reasons in order justify and validate the
impulse of mixed companies for the develop-
ment of oil and gas activities in Venezuela among
which the most important are: the possibility of
benefiting from all the technical expertise that
the minority shareholders may bring to all the
projects (knowledge and expertise that in turn
would be acquired by PDVSA), and the greater
opportunities to obtain financing for the proj-
ects, since the minority shareholders often assume
the task and obligation to search for financing
for the different projects, all of this while main-
taining control over the operating companies.

Notwithstanding the foregoing, the incorporation
of a mixed company has important consequences
from a legal point of view, the most important of
which is the application of a series of regulations
that apply to public companies, of which the most
relevant are the following:

(i) Public Contracting Law3: Includes a series of
rules and regulations for the contracting by public
entities such as tendering processes.

(ii) Comptroller-General Organic Law4: Grants
the Comptroller-General of the Republic has
the authority to conduct audits, inspections, re-
views, examinations, studies, analysis and in-
vestigations of every type and nature in mixed
companies in order to verify the that their op-
erations are legal, accurate, true and correct.

(iii) Organic Law for the Financial Administration
Public Sector5: Provides a series of rules for the
budgetary regime of mixed companies, including
that their budget shall conform to the policies,
plans and strategies specified by the Ministry of the
Popular Power for Petroleum and Mining and are
subject to a certain authorisation regime. Addi-
tionally, such mixed companies shall comply with
an authorisation process in order to borrow funds
and perform credit and financial transactions.

RODRIGUEZLZMENDOZA
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(iv) Commercial Arbitration Law6: Requires that
mixed companies will require the approval of its
Board of Directors and that of the Ministry of the
Popular Power for the Petroleum and Mining, in
order to submit matters to arbitration.

(v) Anticorruption Law7: Imposes personal civil
and criminal responsibilities for directors and of-
ficers of state owned companies, including mixed
companies. Such liability extends to the Directors
or officers appointed by the private shareholder,
who will also be considered public officials or em-
ployees and, consequently, can be bound to com-
ply with the obligations and requisites required in
the above-captioned law.

One of the most important obstacles that mixed
companies have encountered in their operations,
has been the application of rules for contracting
that affect mixed companies created pursuant to
the Hydrocarbons Law.

However, a “Decree with Rank and Force of Law
that Promotes and Regulates the New Associative
Forms Between the State, the Private and Commu-
nitarian Initiative for the Development of the Na-
tional Economy” 8 was recently decreed in order to
promote the establishment ventures between the
State and private parties in all areas of the national
economy.

Pursuant to such decree, it may be interpreted that
mixed companies will now be exempted from the
application of public contracting rules, however,
due to the novelty of the law, there are no prec-
edents or administrative rulings to support this
interpretation.
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One major difference between this last piece of
legislation and the hydrocarbons law is that this
decree considers “joint companies” those where
the Venezuelan State owns at least 40% of the eq-
uity of the entities. In any case, the Decree further
shows the intent and policy of the Venezuelan gov-
ernment of promoting mixed or joint companies
as major players in the economic and productive
development of the country.
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The Brazilian Mining Law: Times For Change?

By Carlos Vilhena and Adriano Trindade

he Brazilian Government has been

working on a proposal for a new Min-

ing Law over the past four years that

may introduce significant changes to the

current regime for the exploration and
mining of deposits in the country. The existing
Mining Code dates back to 1967 and was updated
in 1996.

On the wave of resource nationalistic measures in
neighbouring countries (e.g. the recent expropria-
tion by Argentina of YPE and Bolivia’s announce-
ment targeting Glencore), some may be appre-
hensive that the new Mining Law would adversely
affect exploration and mining industries in Brazil.
Indeed, the main driving force behind the Govern-
ment’s intent of drafting a new Mining Law is the
feeling that the State does not have modern and
effective tools to efficiently manage the Country’s
mineral wealth.

To some extent, such feeling may be justified by
an outdated and bureaucratic legislation that may
contain loopholes. These failures have been reme-
died over time by a consistent administrative prac-
tice of the Brazilian Government, and thus should
be adapted to the existing reality of the exploration
and mining businesses.

However, administrative inadequacy may also be
accounted for such feeling of mismanagement of
the mineral wealth, to the extent that the Mines
Department is understaffed and may not have an
adequate structure and resources to effectively ap-
ply the Mining Code in the management of min-
eral resources. In this context, a new Mining Law
will be welcomed if it reduces legal uncertainties
and contributes to the stability of mineral rights
and consistency in terms of enforcement of rules,
in addition to promoting administrative efficiency.

Despite the fact that the Government has been
working on the proposal of a new Mining Law
over several years, unfortunately the proposal has
not been unveiled yet. The lack of transparency
and industry participation in the discussion of the
proposal so far contributes to the anxiety in a sec-
tor that already has to live with high risks. Some
features of the proposal that have been disclosed
by high rank officials in meetings and the press set
the tone of the forthcoming new Mining Law and
are described below.

Administrative Structure

In terms of administrative structure, the Govern-
ment proposes to create a National Mining Policy
Council (CNPM) and to replace the current Bra-
zilian Mines Department (Departamento Nacio-
nal de Produgdo Mineral - DNPM) by a National
Mining Agency (ANM).

The role of the CNPM will be to dictate the nation-
al mining policy. It is not yet clear what the com-
position of the Council will be, but it is expected
to be formed by a number of cabinet ministers
headed by the Minister of Mines and Energy. It is
yet to be confirmed whether representatives from
the industry and society in general will have seats
on the Council.
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The ANM in turn will have a more dynamic struc-
ture, financial autonomy and independence. It
will probably follow the same institutional model
adopted for other regulatory agencies, which are
headed by a panel of Directors who are appointed
for fixed non-coincident terms of office, during
which period the Directors cannot be sacked.

Exploration & Mining

The proposal maintains the current system of ac-
quisition of exploration rights on a “first come,
first served” basis. Nonetheless, it has been said
that bidding rounds may be organised by the Gov-
ernment for granting rights in specific areas where
the geological risk is lower or for strategic interests.
This would be an innovation in the Brazilian min-
ing sector to the extent that tenders currently take
place in situations usually where a mineral right is
forfeited or relinquished. Signature bonuses may
be required from such bids. Besides, the lack of
certainty on the definition of what would be stra-
tegic interests to support their creation generates
unrest. This feature seems to be inspired by the oil
& gas system in Brazil, but one would expect that
the Government considers the particularities of
mining and the considerable differences in relation
to oil & gas which cannot be ignored by legislation.

Exploration is currently permitted for six years (3
+3) in general. Itis not clear at this point if the pro-
posal will depart from this timeframe, although it
has been mentioned that exploration may last for
as long as eight years. This critical point is yet to
be clearly disclosed. The proposal will probably
introduce the concept of minimum investment
requirement that currently does not exist in our
system. The Government has not yet disclosed in
detail the criteria for establishing of minimum ex-
penditure requirements.

PINHEIRONETO

ADVOGADOS

As established in the current law, the new law will
require that the exploration licence holder proves
the existence of a mineral resource within the
granted exploration period in order to move for-
ward to development and mining.

One of the main shifts proposed for the new Min-
ing Law in relation to the existing legislation will
take place in the mining stage. Mining rights will
be granted through an agreement, as opposed to
an act as done today. The terms of the Agreement
will be based on template agreements set by ANM,
but it is still not clear if different templates would
be provided on a per-substance or project-size ba-
sis.

Another significant change is the proposed es-
tablishment of a set period of time for the valid-
ity of the mining concession, as opposed to the
not set period of time in the current law, where
the concession is valid until the depletion of the
reserves. The maximum initial time for the con-
cession is proposed around 30 years, renewal ad-
mitted. It is expected that the criteria for renewal
is objective and clearly defined, so as to reduce
uncertainties. The Agreement may also pro-
vide for national content requirements in terms
of acquisition of goods and contracting services.

Exploration and mining rights will remain trans-
ferable, but it is clear that through the new law the
Government wants to exercise more control over
these transfers. Unfortunately, up to this point
the Government has not disclosed the criteria or
controls over transfers of exploration and mining
titles, and if there will be any sort of limitation to
the participation of a given company that has con-
siderable presence in a geographic region or in a
commodity market. Flags claiming that that sort
of measure could be unconstitutional have already
been raised.
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Government Take & Royalties

The Government understands that, although the
mining royalty (Cfem) in Brazil may be low if
compared to other countries, the aggregate gov-
ernment take is high. Therefore, the proposal
should seek for a balance in order not to affect the
competitiveness of the Brazilian mining sector.

Be that as it may, the Government considers in-
creasing the Cfem rate twofold, which currently
varies from 0.2% to 3% calculated on a net reve-
nue basis. In fact, the Government also plans to
enlarge the calculation basis of the royalty to the
gross proceeds arising from the sale of the mineral
product. That way, the governmental take would
increase, and court challenges in connection with
allowable deductions could be reduced.

Perhaps the main challenge faced by the Govern-
ment is to tackle the initiative of States to create
their own government take or royalty in the form
of inspection fees calculated based into produc-
tion. Minas Gerais, Para and Amapa Sates al-
ready did so by the end of 2011. That initiative
is currently been challenged at the Federal Su-
preme Court and the result may influence the
content of the proposal, besides representing a
more stringent — or, on the other way, a loss of
- power and regulatory control over the min-
ing sector at the Federal Government level.

Going Forward

Overall, the proposal presented by the Brazilian
Government seems to aim at giving the Govern-
ment more efficiency in managing the Country’s
mineral wealth. The intent of modernising the
Government mineral institutions is very positive.

However, a number of significant points still raise
awareness, such as the criteria for granting explo-
ration and mining titles, the possibility of using
bidding rounds for granting rights, the definition
of minimum investment, the granting of mining
concessions through agreements, the criteria for
extension of mining concessions. In addition, the
increase of mining royalties and the clash between
the Federal Government and State Governments
may affect the mining business model.

The proposal still needs to be finalised within the
Government, but it is expected to be sent to Con-
gress in the second semester of 2012.
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Renewable Energy Snapshot

Wind Power

In 2011, the global cumulative capacity (GW)
reached an all time high at 238. China installed
more than 40% of the 2011 total and the US
installed about 17% to take the top two spots in the
rankings.

Hydropower

Hydropower has risen steadily by an average of 3%
annually over the past four decades and in 2011
hydroelectricity accounted for roughly 16% of
global electricity generation, almost all produced
by the world’s 45,000 plus large dams. China,
Brazil, Canada and the United States dominate the
hydropower landscape, producing more than half
of the world’s hydroelectricity.

Solar Energy

The world used 55 terawatt-hours of solar power
in 2011. That may not seem like much in itself -
but solar has been growing at a stunning rate, as
panels keep getting dramatically cheaper. If these
accelerating growth rates continue, solar could
provide as much as 10% of the world’s electricity
by 2018.
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Biomass

Researchers have warned that if the world’s popu-
lation keeps getting fatter it could have a serious
impact on the environment and the planet’s re-
sources. Using data from the United Nations and
World Health Organisation, the researchers esti-
mated that adult human population weighs in at
287 million tonnes, 15 million of which is due to
the overweight and 3.5 million due to obesity.

Biofuel

Charity organisation Action Aid has warned that
EU biodiesel could push oil seed prices up by as
much as 20% and vegetable oils 36% by 2020, while
EU ethanol consumption could lift maize prices by
22% and sugar by 21%.

Geothermal Energy

The Geothermal Energy Association’s (GEA) latest
report claim that around 11,224 MW of installed
capacity had come online by May of this year mark-
ing a 10% rise from last years figures. While Unit-
ed States sit steady as the world’s leading producer,
three countries are experiencing a rapid expansion
of geothermal; Turkey, Kenya and Indonesia.
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Tax Benefits To Be Introduced For Australian
Geothermal Explorers

By Justin Byrne

xposure draft legislation released in May

2012 will allow Australian geothermal ex-

plorers to access immediate tax write offs

and deductions for exploration expenses

in certain circumstances. The new rules
will apply to assets first used after 1 July 2012, and
will give geothermal exploration entities the same
ability to claim immediate tax deductions and de-
preciation on certain assets as miners and other
exploration companies in Australia.

The current wording of the applicable legislation
(which has not kept up with the technological ad-
vances made in mining over the past few decades)
allowing immediate tax deductions and deprecia-
tion does not encompass geothermal exploration
activity. The introduction of the draft legislation
follows the Australian Federal Governments an-
nouncement in March 2011 that it would adopt
the Policy Transition Group’s recommendations
in relation to Australia’s new resource taxation ar-
rangements.

Key Points

If the legislation is passed, geothermal exploration
rights will now be included as depreciating assets
for tax purposes, and will be immediately deduct-
ible provided certain criteria are met.

Geothermal explorationinformationwillalsobein-
cluded asadepreciatingassetand will also beimme-
diately deductible provided certain criteria are met.

The cost of a depreciating asset first used in geo-
thermal energy exploration may be immediately
deductible. However, an immediate deduction is
not available if the asset, when first used, is used
for development drilling for geothermal energy
resources or for the design or development of geo-
thermal energy extraction.

How The New Rules Will Work

Based on examples outlined in the Explanatory
Memorandum to the draft legislation, here are two
examples of how the new rules will work in prac-
tice:

Example One

Greensteam Pty Ltd is a geothermal energy explo-
ration company searching for geothermal energy
resources in the Great Sandy Desert in northwest-
ern Australia. Greensteam carries on a business
that includes exploration or prospecting for geo-
thermal energy resources from which energy can
be extracted by geothermal energy extraction.

Greensteam estimates that it will need to drill over
500 exploration wells as part of its exploration
program. Rather than lease drilling machinery to
conduct the exploration work, the company deter-
mines that it would be cheaper to purchase its own
drilling equipment. Greensteam purchases drill-
ing equipment on 15 May 2013 for AUD $500,000
and uses it to explore for geothermal energy re-
sources. The first exploratory drill hole undertak-
en as part of Greensteam’s exploration program is
drilled in search of hot underground water. The
drilling of this first hole constitutes a use of the
drilling equipment for exploration or prospecting
for geothermal energy resources.

At that time, Greensteam does not know that the
required conditions will be found in the drill hole
and so it does not use the drilling equipment for
development drilling for geothermal energy re-
sources or for the design or development of geo-
thermal energy extraction. Greensteam is able to
immediately deduct the cost of the drilling equip-
ment.
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Example Two

Percolating Power Co holds a geothermal explora-
tion right and conducts exploration activities on
the tenement, the results of which indicate a geo-
thermal energy resource that is technically feasible
to extract. The company undertakes further work
to determine if development of the resource is eco-
nomically viable. Based on these findings, the com-
pany determines that geothermal energy extraction
is economically feasible, and that a power plant
should be established to utilise the geothermal en-
ergy extracted to produce electricity to be fed into
the transmission lines of the local grid.

The company applies to the relevant Australian state
government authority for the grant of a geothermal
production licence with the expectation that it will
be approved within six months.

In the meantime, Percolating Power Co continues
to use its exploration right to drill further holes
to determine where the best energy flows are lo-
cated and where the power plant should be built.
It spends AUD $1 million on this additional work.

The expenditure incurred on additional drilling is
not incurred on exploration or prospecting for geo-
thermal energy resources from which energy can be
extracted by geothermal energy extraction. Rather,
the expenditure is directed towards the design or
development of geothermal energy extraction. Asa
result, the cost of the additional drilling work is not
immediately deductible.

@ HopgoodGanim
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Generally, the expenditure incurred on design
work that leads to the development of depreciat-
ing assets forms part of the cost of those assets and
is generally subject to ordinary decline in value
deductions (i.e. depreciation), as is the case for
the costs of any other electricity producer’s energy
generation assets.

Progress of the Draft Legislation

The exposure draft calls for submissions to be
made on or before 22 June 2012. Given that the
draft legislation provides tax benefits based on as-
sets acquired, expenditure incurred or assets first
used on or after 1 July 2012, it is irrelevant whether
the legislation is passed before or after that date.
However, we anticipate that final legislation will be
passed through the Australian Parliament close to
or just after 30 June 2012.

With a myriad of taxes now applying to Australia’s
mining sector (including the new Minerals Re-
source Rent Tax and carbon pricing regimes), this
legislative change will, for geothermal explorers,
provide a welcome tax break that will put them on
an equal tax footing with other resources explor-
ers.

* The contents of this paper are not intended to be a com-
plete statement of the law on any subject and should not
be used as a substitute for legal advice in specific fact situ-
ations. HopgoodGanim cannot accept any liability or re-
sponsibility for loss occurring as a result of anyone acting or
refraining from acting in reliance on any material contained
in this paper.
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HopgoodGanim offers commercially-focused legal
advice, coupled with reliable and responsive service,
to clients throughout Australia and across interna-
tional borders. With industry-leading expertise in
key sectors driving local and international growth,
including resources, mining and energy, the firm ad-
vises a variety of prestigious corporate and multina-
tional companies, as well as government and regula-
tory organisations.

Justin Byrne is a special

counsel of taxation and rev-

enue at HopgoodGanim.

He advises on a wide range

of complex taxation issues

including capital gains tax,

GST, stamp duty, and the

tax aspects of capital rais-

ings, business acquisitions

and disposals, corporate re-

structuring, and resources

and energy transactions. His clients range from in-
dividuals and small business owners to large corpo-
rations and government departments.

Justin is a Fellow of the Taxation Institute of Aus-
tralia and sits on a number of its committees. He
speaks at Institute functions and regularly assists
with submissions to the Australian Taxation Office
and Treasury on tax-related matters.

Justin can be contacted by phone on
+61 7 3024 0467 or via email at
j.byrne@hopgoodganim.com.au
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UAE: The Future Centre of Renewable Energy

By Lady Elizabeth Riesenburg

rowth in global carbon dioxide emis-
sions from energy consumption contin-
ued through 2011 as fossil fuels vastly
dominate global energy sources. Glob-
al warming fuelled concerns across the
world, prompting the exploration and development
ofalternative sources of clean and more efficient en-
ergy sources and production, the use of which con-
tinues to rise, albeit still representing a very small
percentage of total global energy consumption.

The UAE has some of the worlds largest and
wealthiest oil and gas reserves but is committed to
taking the lead as a responsible global citizen, con-
scious of the threats driven by energy consump-
tion leading to climate change. The Abu Dhabi
2030 Plan and the Dubai Integrated 2030 Strategy
are strong pillars for the UAE’s unique vision for
sustainability. Having carefully devised a legal,
political, economic and strategic framework, the
UAE has deployed numerous innovative renew-
able energy projects throughout the country with
the primary objective of reducing its dependency
on fossil fuels and thereby reducing the UAE’s car-
bon footprint.

The Abu Dhabi 2030 Plan revolutionises the UAE
capital city Abu Dhabi, which is eventually to be
powered via the use of clean technologies and al-
ternative sources of energy in meeting its initial
target of 7% renewable energy generation capac-
ity by 2020. The Dubai Integrated 2030 Strategy
contains specific initiatives and sets targets for
reducing power demands and total energy con-
sumption by 30% come 2030. Dubai’s target of
5% renewable energy generation capacity by 2030
is to be achieved primarily through the develop-
ment of solar plants and clean coal power plants.

As the front runner on the green initiative in the
UAE, Masdar, a $16 billion funded entity of the
Abu Dhabi Government, is a prime example of the
Emirate’s unrelenting commitment to the

2030 Abu Dhabi Urban Plan and is rapidly be-
coming a leading international platform for solar
energy, wind energy and other forms of the most
advanced clean technologies, housing the world’s
largest concentrated power plant in Madinat Za-
yed, Shams 1 (the Arabic word for ‘sun’) and soon
to house Shams 2 and Shams 3.

Shams 1 alone boasts the capacity to generate
100MGWs of electricity and is expected to off-
set approximately 170,000 tonnes of carbon di-
oxide per year with an additional 1000MW at
the Shams site which is currently undergoing an
approval process. In parallel, Masdar is also de-
veloping the first phase of Nour Solar PV Park
(300MGWs) in Al Ain, east of Abu Dhabi. They
are also constructing the Middle East’s largest on-
shore wind turbine farm with a capacity to pro-
duce 30MGWs on one of the most beautiful nat-
ural reserves situated on Sir Bani Yas Island on
the west coast of Abu Dhabi which aims to pre-
serve the eco-friendly environment of the Island.

The UAE, through Masdar, is also a major inves-
tor in renewable energy projects in foreign coun-
tries, currently holding a 40% stake in the Spanish
joint venture between Torresol and Sener, which
involves three solar projects; a 20MGW CSP and
two 50MGW CSPs. Further diversifying its re-
newable energy investment portfolio, Masdar also
holds a 20% stake in the 1000MGW London Array
offshore wind project, and recently completed a
smaller 6 MW wind project in the Seychelles. On
a much larger scale Masdar, in partnership with
Credit Suisse, Deutsche Bank, Consensus Business
Group and Siemens has launched clean tech funds
with a primary focus on renewable energy totaling
$515 million.
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Masdar’s quest for global leadership in the field is
exemplified in its development of Masdar City, the
world’s first zero-carbon city built on six square
kilometres and integrating clean, sustainable tech-
nologies primarily powered by solar, wind and geo-
thermal energy which is integrated into the design
of top of the range green buildings, transportation
systems and shared environments. Much the same
can be said about Masdar Carbon, intending to
lower the Emirates’ carbon footprint, phase 1 of this
ambitious CCS (Carbon Capture Sequestration)
project includes 4 carbon capture facilities that are
expected to capture as much as around 5 million
tons of carbon dioxide per year.

Abu Dhabi’s Estimada Initiative and Pearl Rating
System have already swept through the capital, with
Estimada’s staged implementation already under-
way. Built on the four pillars of sustainability; the
environment, the economy, society and culture, Es-
timada establishes a standalone Integrated Design
Process benchmarked against existing international
guidelines and best practices for new buildings, ex-
isting buildings, and community design and devel-
opment in line with the Pearl Rating System (PRS).
In the heart of Abu Dhabi, the mixed-use business
district in Al Maryah Island (formerly Sowwah Is-
land), which is to host the Louvre, the Guggenheim
and the world renowned Cleveland Clinic (Hospi-
tal) will conform with the community requirements
of the Pear]l Rating System, as well as achieve Gold
LEED (U.S. Green Building Councils’ LEED (Lead-
ership in Energy & Environmental Design)) certi-
fications. Other nearby mega real estate projects
in the city of Abu Dhabi targeting LEED accredi-
tation such as the World Trade Centre are further
examples of Abu Dhabi Government’s tireless ef-
forts to be a world class green city. In addition, the
Abu Dhabi Government recently announced the
forthcoming promulgation of the Abu Dhabi Inter-
national Building Code, which shifts the Emirate’s
energy standards to compliment the Estidama Pearl
Rating System in line with the Abu Dhabi 2030
Plan, the Emirate’s sustainability code.
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In neighbouring Dubai, the continuous quest
for sustainable development was fundamentally
marked in 2008 with the enactment of the ‘Green
Decree, imposing the requirement for all new
construction in Dubai World Developments to
achieve a high level of LEED accreditation. Since
then, Dubai has experienced the development of
various residential, commercial, mixed use and in-
dustrial LEED accredited green buildings. Simi-
larly to Abu Dhabi, Dubai carefully devised the
Dubai Green Building Code (yet to be enacted),
setting standards that developers, contractors and
consultants will have to follow in implementing
eco-friendly designs for buildings by using ener-
gy-efficient construction materials, techniques
and methods to reduce the consumption of elec-
tricity and water.

In addition to green buildings, numerous public
parks in Dubai have been fitted with solar lights
and these are growing in number, powering the
Emirate’s environment through renewable energy.

Today Dubai’s vision of sustainability has taken
an even greater amplification supported by the
Dubai Integrated Strategy for 2030, implement-
ed by the Supreme Council of Energy for Dubai,
which announced of late the construction of HH
Sheikh Mohammed bin Rashid Al Maktoum Solar
Park, the largest Solar Park in the Middle East to
be built over 48 square kilometres and generating
1,000MGW s of power by 2030.

Similarly to Masdar’s initiatives, Dubai develops
and manages carbon related projects through the
Dubai Carbon Centre of Excellence, which con-
solidated 1.7 million tonnes of emission reduction
projects suitable for development under the estab-
lished Clean Development Mechanism.
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Considering other northern Emirates that fol-
lowed example; Ras Al Khaimah fostered strong
bonds with energy researchers to provide clean
energy for its flagship real estate project, Al Hamra
Village. In Fujairah, the new city centre is a LEED
registered project and is on target to achieve the
Gold LEED rating under the USGBC green build-
ing guidelines. The Emirate of Umm Al Quwain
most recently enacted new construction laws es-
tablishing a specialist government construction
department to facilitate large infrastructural de-
velopment promoting energy efficiency in the
Emirate, as supported by the UAE’s Federal Gov-
ernment.

To conclude, 2011 marked an exceptional jour-
ney for sustainability in the UAE, which was host
to the Clean Energy Ministerial, a summit of the
world’s leading economies and the Intergovern-
mental Panel on Climate Change concerning en-
ergies. Dubai also held the Dubai Global Energy
Forum with a primary focus on clean energy, and
Abu Dhabi hosted the UNFCCC workshop on car-
bon capture and sequestration. The UAE, through
Masdar, is also the annual host of the World Fu-
ture Energy Summit (WFES), the world’s leading
annual event for the renewable energies industry.
These initiatives, in addition to the famous Mas-
dar Institute itself, which is known as a leading
research centre in renewables and for shaping the
young future leaders in energy, are all unprece-
dented developments in the industry and are hard
to match. It is evident that the UAE is taking a pi-
oneering role in developing the region’s most pro-
gressive and scalable projects by using renewable
energies, reducing the UAE’s carbon footprint and
energy consumption and thereby rapidly position-
ing itself as the international capital for renewable
energies, a future in line with the country’s unique
vision on sustainability for its future generations.

To the extent that many of the parties to mergers
today are Nigerian-controlled and use Nigerian fi-
nanciers, the opportunities for foreign dealmakers
are perhaps not as great as they could have been.

However, as the larger Nigerian businesses expand
into markets outside Nigeria, they will need more
foreign dealmakers for their activities in those
markets than they currently do.

Interesting Trends

Fifteen years ago most mergers concluded in Ni-
geria involved a single global multinational indus-
trial parent combining its Nigerian subsidiaries.
The mergers of Unilever and Nestle entities readily
come to mind here. Such mergers were motivated
in large part by the aims of achieving improved
economies of scale, in effect amending the share-
holding percentage of a multinational in one of its
subsidiaries where its majority shareholding may
have become marginal, and enjoying organisation-
al efficiencies.

Because the mergers of that era were mergers of
related companies, the emphasis in the legal work
involved was on the regulatory elements of ac-
tually concluding a merger rather than on “due
diligence” and contractual negotiations and docu-
mentation. Lawyers have had to do deeper work
on “due diligence” and contractual negotiations,
and therefore have developed better skills, in the
more recent spate of merger deals in the financial
services sector.

These deals have been driven primarily by bank
and other financial sector-regulatory changes
calling for financial institutions to increase their
capital. To comply with these regulations, several
smaller banks have had to merge with larger banks
with the deals to be completed within tight dead-
lines.
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Lady Elizabeth Riesenburg

is a Senior Associate for

Habib Al Mulla & Com-

pany, specialising in real

estate, construction, energy

and international arbitra-

tion. Habib Al Mulla &

Company is a full service

law firm, established by Dr

Habib Al Mulla, one of the

UAE’s most prominent legal

authorities, in 1984. Today, the firm has offices in
Dubai and Abu Dhabi and a team of over 50 Arabic
and internationally qualified lawyers.

We offer a comprehensive range of legal services and
have the largest litigation team in the UAE, with full
rights of audience before all UAE and DIFC courts.
Building long-lasting relationships plays a key role
in our approach to client service and we understand
the importance of being accessible and responsive.
Offering a team of lawyers dedicated to your mat-
ters helps ensure that your requirements are met
seamlessly and efficiently.

Our services are based on innovation and finding
the right solution. We believe it is the way we ap-
ply our knowledge that sets us apart in the market.
We work on delivering solutions that are unique
and clever and our deep knowledge of the UAE, its
business practices and culture, allows us to do this.

Our services: Arbitration, Banking & Finance,
Commercial, Corporate Finance & Capital Mar-
kets, Corporate Structuring & Restructuring, Em-
ployment Law, Inheritance Law ¢ Estate Planning,
Insurance & Takaful, Intellectual Property, Invest-
ment Funds, Litigation, Me>A and Private Equity,
Projects & Infmstructure, Real Estate, Construction
and Energy, Regulatory & Legislative, Shipping &
Maritime, Supply & Distribution, Technology, Me-
dia & Telecommunications.
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Lady Elizabeth Riesenburg can be contacted via
email at Elizabeth.riesenburg@habibalmulla.com.

This material is intended for general information
only and should not be considered as legal advice.
For further information, please contact Edana
Schul: Edana.schul@habibalmulla.com.
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Austria
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Simmons & Simmons
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Spain
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Javier Amantegui
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Portugal
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Ménica Carneiro Pacheco Spain
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The Americas

Honduras

Central Law
Canada J. Humberto Medina-Alva
Miller Thompson +504 2550 2155
Chad Eggerman jhmedina@central-law.com
+1 306 667 5616 www.central-law.com
ceggerman@millerthomson.co
www.millerthomson.com

Venezuela

Rodriguez & Mendoza
Oswaldo Anzola

+58 (212) 285 4113
oanzolap@romen.com

USA Miguel Velutini
Jones Day +58 (212) 286-2455
Moshy Perrow mvelutini@romen.com

+1 202 879 3410 WWW.romen.com

mgperrow@JonesDay.com
www.JonesDay.com

Brazil

Pinheiro Neto Advogados
Carlos Vilhena

+55 61 3312 9402

Adriano Drummond C. Trindade
+55 61 3312 9462
www.pinheironeto.com.br

Mexico
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Edmond Grieger
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egrieger@vwys.com.mx
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